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Abstract
Background: Obligations arising from trade and investment agreements can affect how governments can regulate
and organise health systems. The European Union has made explicit statements of safeguarding policy space for
health systems. We assessed to what extent health systems were safeguarded in trade negotiations using the
European Union (EU) negotiation proposals for the Transatlantic Trade and Investment Partnership (TTIP) and the
negotiated agreement for the EU-Canada Comprehensive Economic and Trade Agreement (CETA).
Methods: We assessed if and to what extent the European Union policy assurances were upheld in trade
negotiations. Our assessment was made using three process tracing informed tests. The tests examined: i) what was
covered in negotiation proposals of services and investment chapters, ii) if treatment of health services differed
from treatment of another category of services (audiovisual services) with similar EU Treaty considerations, and iii) if
other means of general exceptions, declarations or emphases on right to regulate could have resulted in the same
outcome.
Results: Our analysis shows that the European Union had sought to secure policy space for publicly funded health
services for services chapter, but not for investment and investment protection chapters. In comparison to
audiovisual services, exceptions for health services fall short from those on audiovisual services. There is little
evidence that the same outcome could have been achieved using other avenues.
Conclusions: The European Union has not achieved its own assurances of protection of regulatory policy space for
health services in trade negotiations. The European Union trade negotiation priorities need to change to ensure
that its negotiation practices comply with its own assurances for health services and sustainable financing of health
systems.
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Background
Trade agreements affect public health and health services regulation. We already have research and analysis
in relation to tobacco control [1–6], alcohol [7, 8], food
[9, 10], and access to and prices of medicines [11, 12].
Health services have been analysed in relation to World
Trade Organisation General Agreement on Trade in Services (GATS) [13–15]. We have prior research on how
new generation trade agreements influence national and
local policy space for health promotion and health services regulation [15, 16]. We thus know that trade negotiations can have impact on how governments regulate
for health protection, health promotion, equity and access to health care, and sustainability of financing of
health services.
European Union has made formal promises and policy
statements in relation to health services. European
Union formal policy stance on trade and investment is
that [17]: “EU trade agreements do not and will not prevent governments, at any level, from providing, supporting or regulating services in areas such as water,
education, health, and social services, nor will they prevent policy changes regarding the financing or organisation of these services”. This policy stance is from the key
EU trade policy document in 2015 and echoes what was
emphasised in a joint statement on public services by
EU and US in 2015 for TTIP negotiations [18].
This article is based on assumption that i) trade negotiations on services and investment can affect how governments regulate and subsidise services and
investment, and ii) that the greatest policy space for governments is achieved, when services are not included
under trade and investment agreements. Governments
have been reluctant to include health services under
trade agreements due to a variety of reasons, including
values on which health systems function or need to
interfere with markets, for example, to seek costcontainment or equity. Governments need the scope to
regulate and subsidize health services provision on the
ground of public and health policy priorities. Regulatory
policy space is important, for example, to ensure adequate risk-pooling for health systems, to limit fragmentation of service provision, to secure sustainable services
in remote areas, to ensure access to data and full oversight on safety and quality, and to ensure financial sustainability of the health system. From the perspective of
regulatory policy space, excluding health systems as
whole from trade and investment agreements would give
most predictability and policy space for public policies.
The European Union statement reflects the long-term
concerns over services trade and health. The specific
role of health, social, educational, audiovisual and cultural services is embedded in the reservations in the
carve out in the Treaty of Nice. Negotiations on
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investment and investment protection in the EU-Canada
Comprehensive Economic Partnership Agreement
(CETA) and the proposed EU-US Transatlantic Trade
and Investment Partnership (TTIP) represent new areas
for FTAs and thus differ from ordinary bilateral trade
agreements.
The European Union functions under multilevel governance. The European Commission has exclusive competence on common commercial policy as set in Article
3 in the Treaty on the Functioning of the European
Union [19] (Table 1). This means that the European
Commission is negotiating trade agreements on behalf
of the Member States. Exclusive competence on trade
negotiations is moderated by practice of negotiating
agreements in consultation with the European Union
Member States as well as recognising, where negotiators
need to take into account the broader European Union
Treaty exceptions empowering Member State competence as set in paragraph 4 in Article 207 TFEU on common commercial policy [19]. The Treaty of Nice
expanded the European Union competence in services
trade, but it still included a specific exception requiring
shared competence with respect to health, social and
education services. This forms the background for the
current Article 207 (4) TFEU (Table 2) in the Lisbon
Treaty. The same Article includes reservations with respect to cultural and audiovisual services (Table 2).
However, this “carve out” in the Lisbon Treaty is a last
resort measure and politically demanding to raise as it
requires that a MS challenges negotiation results and
makes the case how the negotiated agreement is a threat
to financial sustainability of health services.
In trade negotiations the World Trade Organisation
agreements are considered as the floor for negotiations
on bilateral or plurilateral basis, which seek to go deeper
and expand negotiations further than WTO agreements.
One example of plurilateral agreements is the Trade in
Services Agreement (TiSA), which initially dominated
services negotiations in the early 2000s, before the shift
to more comprehensive trade and investment agreements emerged. The new generation trade agreements
Table 1 Union competence in trade policy (TFEU, 2012)
Article 3
1. The Union shall have exclusive competence in the following areas:
(a) customs union;
(b) the establishing of the competition rules necessary for the
functioning of the internal market;
(c) monetary policy for the Member States whose currency is the euro;
(d) the conservation of marine biological resources under the common
fisheries policy;
(e) common commercial policy.
2. The Union shall also have exclusive competence for the conclusion of
an international agreement when its conclusion is provided for in a
legislative act of the Union or is necessary to enable the Union to
exercise its internal competence, or in so far as its conclusion may affect
common rules or alter their scope.
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Table 2 Article 207 paragraph 4 in Treaty of Functioning of the
European Union (TFEU 2012)
4. For the negotiation and conclusion of the agreements referred to in
paragraph 3, the Council shall act by a qualified majority.
For the negotiation and conclusion of agreements in the fields of trade
in services and the commercial aspects of intellectual property, as well
as foreign direct investment, the Council shall act unanimously where
such agreements include provisions for which unanimity is required for
the adoption of internal rules.
The Council shall also act unanimously for the negotiation and
conclusion of agreements:
(a) in the field of trade in cultural and audiovisual services, where these
agreements risk prejudicing the Union’s cultural and linguistic diversity;
(b) in the field of trade in social, education and health services, where
these agreements risk seriously disturbing the national organisation of
such services and prejudicing the responsibility of Member States to
deliver them.

are usually “mixed” agreements including chapters,
which can be concluded by the European Union, but as
well chapters, which need to be ratified by the 27 Member States. In comparison to trade in goods and tariffs,
services and investment chapters extend more to national policymaking at different levels of governance.
Policy space can be defined as: “The freedom, scope,
and mechanisms that governments have to choose, design, and implement public policies to fulfil their aims.”
[20]. Policy space covers the scope for health services
regulation as well as policy measures for costcontainment in health systems. In services policy space
can become an issue, when health services are publicly
financed, but provided by private non-profit and commercial providers. Governments are more likely to
breach trade obligations when they limit markets or restrict provision or profits of commercial health services
providers. Trade agreements can restrict national governments’ policy space both in terms of how health systems are organised and regulated as well as how public
health standards are set. It is thus important to understand how the EU negotiates the agreements.
Articulation of national priorities, emerging populist
regimes, and emergence of the covid-19 pandemic has
been reflected in some stagnation of trade negotiations.
However, it can be expected that trade policies and negotiation of trade agreements will emerge as the remedy
for ailing economies in the aftermath of covid-19 crisis
measures. This articulation is also present in the European Union policy documents and expectations of benefits from negotiated trade agreements for economic
recovery [21, 22].
Trade-related health impacts are usually implicitly or
explicitly, based on expectations of welfare impacts from
economic growth as result of more predictable and nondiscriminatory regulatory context [23, 24]. While health
services are increasingly considered as tradable services,
they have not been at the core of trade policy debates in
services trade [13]. However, what is perceived as
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“improvement” in liberalisation of services, regulatory
cooperation or intellectual property rights by trade negotiators and export industries, can be a “problem” for national and local health policy priorities, and obligations
to ensure a high level of health protection in all policies.
This the case, for example, if obligations arising from
trade agreements undermine scope for crosssubsidization within health systems, increase prices of
medicines, or make harder to impose health protectionrelated legislation.
The European Union has engaged with trade negotiations on so called “new generation trade agreements” or
“mega regional deals”, such as the EU-Canada Comprehensive trade agreement (CETA) and the EU-US Transatlantic trade and investment partnership (TTIP) [25,
26]. The term “new generation” trade agreement is used
here to indicate a shift towards a more comprehensive
reach from tariffs to so called “beyond-the-border” issues
and rules-related negotiations. Young [27] has emphasised how the TTIP negotiations differed from traditional trade negotiations due to mutual interests in
businesses across Atlantic, but opposition arising from
consumer, environmental and labour groups. In other
words, key differences were not between different business interests, but between business and other policy interests. While the TTIP negotiations have been
articulated as a “game changer” in trade policy [28, 29],
we include in our analysis also CETA due to similarities
in key chapters on services and investment. Canada can
also be seen as an entry point to North-American trade
talks and transatlantic cooperation. Negotiations on
CETA implied negotiating in North American Free
Trade Agreement (NAFTA) context, which would contribute towards forthcoming TTIP negotiations. Analysis
of “new generation” comprehensive agreements and
agreements between high-income countries is relevant
as these “new generation” agreements have expanded
the scope of trade agreements to new areas, formalised
and widened services commitments, and opened new
chapters for negotiations, such as investment and investment protection. Another reason is that bilateral agreements have relied on relatively similar claims, priorities,
and chapters [30]. In this analysis we have thus focused
on path-breaking agreements, where change has been
sought, rather than examining a high number of similar
bilateral agreements. WTO agreements form the minimum requirements for trade negotiations, which are
progressive and build on prior negotiated trade agreements. CETA and TTIP expanded the negotiation
agenda in several areas. As result of negative listing new
categories of services previously not included under
GATS were included, new chapters on rules-based negotiations in services were taken further, chapters on investment and investment protection were included as
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well as on regulatory cooperation. In this article we
focus on services and investment, understanding that
similar analysis could and should be made in relation to
other negotiated chapters.
New generation trade agreements include investment
and investment protection. Investment protection is a
concern for the EU Member States (MS) as it applies to
all services, including health services. We have already
European investment protection cases on health services
and health insurance [31, 32]. For example, in a case
against Slovakia, insurance company Achmea made a
claim for compensation after Slovakia legislated against
profits under its publicly funded health insurance system
against the intra-EU bilateral agreement [31]. The claim
was judged against Slovakia and included an explicit
statement that if Slovakia did not wish to include health
services under investment protection, it should not have
included health services under investment protection
[31]. This would support our emphasis on exclusion of
health services. Investment protection has also been
raised as a competence issue between the EU and its
Member States. The European Court of Justice opinion
on competence proposed that free trade negotiations
would negotiate investment protection separately from
other trade negotiations [33].

Methods
Our analysis has its focus on negotiation documents as
these provide the “hard data” on what was negotiated. In
our analysis we interpret that as a minimum the EU formal commitment should imply that the EU trade negotiation positions on services and investment should not
affect provision or limit regulation of these services. In
the light of the investment arbitration case against
Slovakia, this would require exclusion of such services
from trade in services and investment negotiations.
Our analysis examined if European Commission has
“walked the talk”, i.e. if public policy stances have become realised in safeguarding health in negotiation proposals and negotiated texts on the ground of three tests:
i) in relation to services and investment chapters and
schedules for services, ii) in comparison to measures
concerning other “like” service (audiovisual services) -related commitment, and iii) with respect to relevance of
claims of general principles and exception clauses as alternative avenues for a similar outcome.
We used comparative textual and legal analysis following broadly process tracing and design of the three tests/
thematic emphases [34]. We used formal publicly available trade policy stances, trade negotiation mandates,
agreed texts and the EU offers to assess to what extent
claims of safeguarding policy space for health services
remained valid. Our interest was thus not only on what
was negotiated to be included in trade agreements, but
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as well on the European Commission’s own negotiation
offers, which it is free to make and propose. We used
audiovisual services as a reference point as a comparable
other services-related commitment under EU Lisbon
Treaty. Audiovisual services were included under Lisbon
Treaty Article 207(4) with similar emphasis as health
and social services. The test sought to examine priorities
and potential. In audiovisual services concerns related,
for example, to the position of public monopolies as well
as how national film industries are supported and maintained. These are comparable to health services concerns
related to publicly funded and solidarity-based health
systems. The comparison was thus between how health
and another service category were treated in negotiations. Finally, to avoid ignoring potential impact of general exceptions and principles, which could solve the
problem irrespective of negotiated texts, we examined
potential for using general “public services” clauses or
other avenues to achieve the same outcome.

Results
The test on services and investment negotiations

In practice market access has often been open for services trade between high-income countries for services
not formally included in trade agreements, such as
health services. This gives governments freedom to manage, subsidise and organise services and reserves the
right to return more easily to public services from outsourced services. In terms of the first “test” our focus
was on services and investment chapters negotiations
and to what extent negotiation texts had excluded or
kept health services outside trade or investment obligations. Negotiations consist of text negotiations concerning agreed text and negotiation of sectors and services,
which are included or excluded from the agreement in
annexes.
A key feature of new generation trade agreements is a
move towards negative listing. In contrast to the WTO
GATS-agreement, negative listing includes all services
under trade agreement, except those which are specifically excluded. Negative listing and using existing legislation (standstill) as the reference in the CETA and the
TTIP expand negotiations and make it harder for governments to exclude services. Governments need to define and articulate reservations and exceptions to keep
these outside negotiations. Furthermore, a ratchet mechanism will include a service automatically as part of
trade agreement as legislation becomes liberalised [16,
35]. Thus in contrast to listing of services to be included
to the agreement (i.e. positive listing as in GATS), the
negotiations in the CETA and the TTIP have moved towards “North American Free Trade Agreement
(NAFTA)“– style of negotiations. In the CETA [36]
negative listing of reservations in the annexes have been
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further divided to three categories of listing, with i) a list
of services with “incompatible” regulation, which will be
automatically included under the agreement obligations,
if the law or regulations are changed (ratchet), ii) the list
which allows policy space for future regulation, which is
not compatible with the trade agreement obligations,
and iii) the third very short list including fully removed
services.
Trade agreement negotiations using negative listing
and “ratchet” provisions are biased towards liberalisation
as governments cannot predict all future regulatory
needs or to anticipate what to keep outside of the agreements and negotiations. As result of change in negotiation aims to include all services through negative
listing, liberalisation and market-based regulation has
now become the new “normal” as reference. The Ministries of Health are – if they are asked – required to articulate and show evidence for exceptions from this rule
to the Ministries of Trade within Member States and
further to the European Commission.
While the European Commission trade negotiation
aims seek to expand from what is included under previous trade agreements, there are exceptions. In the case
of services negotiations, the European Commission has
exclusion of “any publicly funded health services” in
CETA, which has expanded the scope of the exception
from what have been set under the WTO agreements by
some countries in the GATS [37]. However, this restriction is not applied to all public services. It thus represents
a clear response to Member State concerns and European
Parliament resolutions seeking to exclude publicly funded
health and social services. On the other hand, “any publicly funded health services” can be considered as an alternative to the broader prior use of services of general
economic interest or public utilities exception [24]. In this
respect EU has prioritised health and social services in
comparison to other public services.
Negative listing has introduced more overarching general obligations for services. The structure of negotiations has also become changed to include separate
sections in new chapters in CETA [36]. This can be seen
in trade documents, for example, in separate chapters on
domestic regulation, mutual recognition of qualifications, investment protection, regulatory cooperation, and
standardisation under technical barriers to trade [36, 38,
39]. Domestic regulation obligations apply to how governments can set technical standards and licensing and
could push regulatory measures towards least market restrictive options [23, 40]. This would affect how and on
what ground domestic regulations can be set and, for example, if and on what grounds governments may limit
persons’ choice of a service provider for health service or
insurance, or how licensing of eligible providers can be
done [40].
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The most prominent questions relate to investment
liberalisation and protection. New generation trade
agreements have separate investment chapters, which
focus on both investment liberalisation and protection.
While the Member States have often excluded health
services from commercial presence (mode 3) under services chapter in their listing of services in the annexes to
the agreement text, this is not necessarily followed in investment chapters, where all services and sectors can be
included. One example of utilising new chapters can be
seen in how the European Commission has suddenly divided national treatment in investment into establishment and national treatment. Establishment now
corresponds to what Member States have excluded in
services chapter (Annex II exclusions). However, this is
now separated from national treatment of investments
already in a country. This is evident in the national
treatment provision as proposed in European Unions’
own negotiation proposals for TTIP, which has been
split into two paragraphs [38] (Table 3). The second
paragraph is, however, not included in the list of investment liberalisation exclusions under Article 2–7 on reservations and exceptions (Table 3). It is thus subject not
only to full national treatment obligations, but as well to
the right of foreign investors to raise claims under investment arbitration [38]. As market access for health
services (i.e. establishment) remains open in most EU
Member States, what really matters for regulation and
policymaking are requirements for national treatment,
which can affect more government regulatory measures,
permissions and standards. However, investment obligations now apply to health services in the European
Unions’ own proposal in the TTIP negotiations [38].
Furthermore, this is done even though several Member
States have explicitly excluded commercial presence
(mode 3) in health services in their national listing of
reservations/exclusions in Annex II.

Table 3 EU TTIP proposal investment liberalization chapter
National Treatment provisions in investment chapter
Article 2–3
National Treatment 1. Each Party shall accord to investors of the other
Party and to their investments, as regards the establishment of an
enterprise in its territory, treatment no less favourable than the
treatment it accords, in like situations, to its own investors and their
investments.
2. Each Party shall accord to investors of the other Party and to their
investments, as regards their operation in its territory, treatment no less
favourable than the treatment it accords, in like situations, to its own
investors and investments.
Article X on Exclusions from investment liberalization chapter
Articles X paragraph 1 (National Treatment), X (Most Favoured Nation
Treatment), X (Performance Requirements), X (Senior Management and
Board of Directors), do not apply to measures that a Party adopts or
maintains with respect to sectors or subsectors as set out in its Annex II.
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The EU negotiation proposal for TTIP would have
allowed investors in the United States to take the European Union Member States to investment arbitration
and claim for compensation [38, 41], if investors/providers in the United States were put in worse competitive position in comparison to national investors/
providers for health services. In the CETA this option
was closed. In the CETA obligations on national treatment were not extended to services, which Member
States had excluded. Our analysis indicate that the European Union did not deliver what it claimed to deliver
and while health services were prioritised in comparison
to other public services, establishment of new chapters
has eroded scope of carve outs and undermined the MS
reservations on investment and investment protection.
The test on audiovisual services

New negotiation mandates are shaped by negotiation
priorities of the European Union Member States. This is
evident in the case of audiovisual services and France,
which has been prominent in making a strict case for exclusion of audiovisual services as part of the EU negotiation mandate. It can thus be considered as a service
category followed particularly closely by one Member
State. If we compare health services to audiovisual services (such as motion picture services, tv and radio,
sound recording) exclusion from EU trade negotiations,
it is clear that audiovisual services are more extensively
excluded than health services in CETA and in EU own
TTIP services negotiation offer [36, 38]. European
Union’s own TTIP services and investment chapter proposal includes simple exclusion of audiovisual services
for electronic commerce and investment sections [38].
Similar exclusion could have been applied to health and
social services more broadly, irrespective of how these
are provided. However, it is important to note that while
CETA excluded audiovisual services from investment
liberalisation, audiovisual services were not excluded
from investment protection [36]. This can imply that
European Union priorities concerning investment protection were higher than interests of France or that
France was willing to take the risk of becoming sued on
the ground of investment protection obligations. Furthermore, text on not including audiovisual services was
explicitly included in negotiation mandate of the CETA
[42] and the TTIP [43]. While the scope for using “cultural exception” was more open in the CETA, the EU
applied it only to audiovisual services and for the TTIP
even this was more contested [44]. Audiovisual services
were a specific concern for France, which actively
pushed to exclude them already in discussions on negotiation mandate [45].
While there was scope to ensure that both health and
audiovisual services were protected during negotiations,
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our results indicate that health services were not safeguarded as well as audiovisual services. However, both
categories of services were included under investment
protection. This suggests that trade negotiations are informed and may include concerns of Member States. It
may also suggest that Member States should seek more
explicit guidance for health services under negotiation
mandate.
The test on alternative means to achieve the same
outcome: general obligations and principles in securing
policy space

Our final test concerns alternative means to achieve the
same outcome. In services negotiations three types of alternative avenues can be found, i) general exceptions, ii)
broader goals and principles, e.g. right to regulate, iii)
more explicit statements and declarations seeking to address the issue without changing the agreed text.
Trade agreements have always had exceptions, however, the preference of negotiators is to keep these narrow. This is the case for the “public services” or
governmental services exception, which does not correspond to how modern publicly funded health systems operate as most health systems engage with outsourcing,
public financing and other arrangements, where public
services are in competition with private providers [37].
Pedreschi [24] has brought up how the European Union
has balanced policy space by a piecemeal approach combining sectoral, general, and functional aspects. In
addition to general exception clauses for public health
and public morals, the European Union negotiated trade
agreements include governmental services exclusion
with reference to that of General Agreement on Trade
in Services Article 1.3 [37]. However, this clause has
been widely studied and it is now broadly accepted that
it provides very limited exemption for publicly funded
services [24, 46–48]. Arena has pointed out key issues as
follows [46]:
‘if governmental services under Article I:3(b) GATS
are identified exclusively by reference to the two
negative criteria in Article I:3(c) GATS, virtually all
public services could be subject to the GATS, thus
making the exemption meaningless’.
In the case of CETA and TTIP negotiation mandates
this is the only reference of services excluded from negotiations with no mention of health services and on health
only for public health, such as references to occupational
health and safety standards [42, 43].
The second group of alternative avenues are general
statements, which emphasise “right to regulate”. Preambular statements before the actual agreement can express importance of an aspiration, e.g. for the right to
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regulate, but as they are not part of the agreement these
remain aspirational. This is the case also for the CETA,
which emphasises right to regulate in the preambular
part of the agreement [36]:
“RECOGNISING that the provisions of this Agreement preserve the right of the Parties to regulate
within their territories and the Parties’ flexibility to
achieve legitimate policy objectives, such as public
health, safety, environment, public morals and the
promotion and protection of cultural diversity”.
A generic emphasis on right to regulate was added
later to the investment protection chapter in CETA [36],
but it merely reaffirms the right to regulate without relating this to breaching of obligations or claims of compensation in any other area than subsidies.
In the third group are separate declarations and clarifications. Trade negotiations are often accompanied by
separate statements or letters, which seek to accommodate public concerns without impact on what is negotiated. A classic example is a letter to a government [49]
or a statement on priorities [18]. These tend to follow
articulation, which emphasizes that the agreement does
not prevent from regulating, providing or subsidising
services in general, but remain silent of the fact that the
agreement could still impact on how and on what
ground a government will be able to regulate. While such
separate declarations and statements can give some support for interpretation, these are not part of the agreement and weaker than a negotiated text.
The use of separate statements, letters and declarations can be important for achieving consensus, but
these are inappropriate means to address legitimate and
valid public policy concerns. Van Harten [50] has, for
example, brought up that the Joint Declaration on CETA
did very little to address key concerns arising from privileges for foreign investors provided in CETA [51]. Similar separate provisions with respect to Member States
statutory health care and social security systems can also
be found, for example, in the EU internal market services directive [52].
Our results for the CETA and TTIP thus suggest that
there are no effective broader exclusions, obligations,
statements or requirements, which would cover health
services concerns and provide an alternative avenue to
achieving the same outcome in safeguarding regulatory
policy space for health services.

Discussion
A key dilemma and challenge for assessment of policy
space arises from the pressure to narrow down what is
included under “health services”. Services negotiated in
other chapters may have major impact on health systems
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financing and provision. For example, e-commerce,
health data and direct-to-consumer advertising can all
be negotiated under different categories of services than
health services. Health insurance services are also negotiated under financial services, where these may not be
scrutinized as closely as under health services.
While we have focused mostly on services and investment chapters, health services could be affected by negotiations of several other chapters. For insurance-based
health systems financial services chapter is important.
Several chapters in new generation trade agreements,
such as those on regulatory cooperation and principles,
government procurement, state owned enterprises, technical barriers to trade, sanitary and phytosanitary measures, and competition can have further implications to
health services governance and broader public health
policies. Furthermore, it is likely that trade-related aspects of intellectual property will remain a key concern
due to increasing prices of new medicines.
New chapters in trade agreements can provide new avenues for introduction of more general rules-based negotiations as specific exclusions apply to each chapter separately.
Standardisation is discussed under trade agreements and
could become more important regulatory instrument for
trade in services [39, 53]. The comprehensiveness of the new
generation trade agreements thus implies not only new
openings (e.g. investment protection, regulatory cooperation,
competition), but as well their more extensive and deeper
reach to regulatory issues and local policies. New chapters
can also be used to introduce measures, which become more
important in the context of investment protection, such as
procedural fairness or emphasis on regulatory principles. In
2016 the European Commission introduced a specific annex
on medicinal products to regulatory cooperation and principles chapter proposal for TTIP [54].
The strongest case for positive impact in support of
European Commission “walking the talk” is the European Union wide exclusion of health services with any
public funding. Alternative explanations can be elaborated on the ground of MS pressure towards broader rather than narrower interpretation or a compromise
following the move to negative listing for the CETA and
the TTIP. Trade priorities tend to be defined by Ministries of Trade. Health services -related “defensive” requests may not be perceived as important or relevant
from the perspective of Ministries of Trade in MS priority setting. However, irrespective of MS push the European Commission could have – as formally stated –
prioritized health services also on European Union trade
policy agenda. However, we do not see evidence of that
and the comparison between the CETA and the TTIP
point to the contrary.
European Union is the leading global trade block in
the world. In principle, if protection of health and social
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services would have been important, European Union
should have been able to prioritize excluding health services and statutory social security fully in its own trade
negotiation proposals. An earlier trade policy document
on Global Europe – competing in the world (2006) did
not mention health, but emphasized that: “In terms of
content new competitiveness-driven FTAs would need
to be comprehensive and ambitious in coverage, aiming
at the highest possible degree of trade liberalisation including far-reaching liberalisation of services and investment” [55].
Preference towards expanding trade agenda irrespective
of consequences for health systems can be seen in the
comparison between the CETA and the TTIP negotiation
proposals. Investment protection chapter in the CETA
reaffirms the right to regulate and only excludes forms of
state aid explicitly [36]. The European Commission proposals for the TTIP were slightly different, but included
additional emphasis on “necessary” measures [41]:
“The provisions of this section shall not affect the
right of the Parties to regulate within their territories
through measures necessary to achieve legitimate
policy objectives, such as the protection of public
health, safety, environment or public morals, social
or consumer protection or promotion and protection
of cultural diversity.”
The inclusion of “necessity” has been called as a “poison pill” in the right to regulate article [56]. This is because the word “necessary” defines policy measures.
Necessity has a background in the WTO context as the
necessity doctrine of “least trade restrictive” measures
(see e.g. [51]). Investment arbitration has also addressed
the issue strictly [51, 56]. Rather than establishing a right
to regulate, the inclusion of necessity to further define it,
in effect undermines and restricts the right to regulate
to such regulation, which is the least trade restrictive.
The reference to necessity was not included in the
CETA, but it is in the European Union’s own offer for
the TTIP, negotiation mandate for the CETA and
amendment for negotiation on investment protection
[41, 42, 57], which raises the question why the European
Union independently sought to include it in trade agreements. The European Commission did not include an
“umbrella clause” on government contracts to the CETA
proposal on investment protection, while it was included
in the European Union’s own TTIP offer to the United
States. From a health policy perspective “umbrella”
clause is a financial risk if a government wants to change
contract terms or withdraw from outsourced services.
Umbrella clauses have been considered problematic and
their interpretation and use has varied between countries. Canada does not have umbrella clauses and France
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has these only in a minority of bilateral investment
agreements [58]. Health systems have a substantial number of contractual relationships, which are potentially
vulnerable to investment arbitration. For example,
Poland [32] has been challenged to investment arbitration on the ground of an umbrella clause for retracting
from privatisation.
A clear systemic point of concern remains for investment protection and willingness of the EU – and Member States - to include health services under investment
protection. Investment protection sections include an
article on transfers, which applies to the free movement
of capital transfers and sets limits to how governments
can interfere. Limitations to profits or other measures
interfering with free transfer of capital could thus become a concern for publicly financed services. In the EU
TTIP proposal, reservation has been made with respect
to social security, public retirement or compulsory savings schemes [41]. Investment protection claim against
Slovakia’s move towards non-profit basis was made on
the ground of an article on transfers [31]. Threats of investment arbitration can be used to intimidate governments from addressing profiteering in publicly funded
services or against moving back to public provision from
outsourced services, even if this was compatible with obligations arising from the agreement otherwise. Investment protection needs to be considered also in relation
to more systemic impacts on public policies, power and
risk-sharing as emphasised by Koskenniemi [59].
The European Union as the leading global trade block
in the world could have prioritized excluding health services fully in its own trade negotiation proposals, including from investment protection. The findings of our
study support the necessity to focus on what is negotiated under so called free trade agreements as emphasised by Rodrik [60]. However, the European
Commissions’ transparency with negotiation proposals
has made this study possible and remains a key for research on what will be negotiated in future. While the
European Commission may have been more responsive
to health system concerns than many Member State
governments, it has not done enough to match its own
claims. This could have been easily done, for example, in
EU’s own negotiation offers.
The European Union has been described as a conflicted power [61] or a benign power moving towards a
social Europe reflecting French statist or more broadly
social democratic emphases [62]. However, this does not
seem to be in line with what the European Union has
negotiated for trade. Our analysis is in line with Drieghe
and Potjomkina [63] observations that irrespective of the
values talk in trade policy, the aim of opening new markets has been pursued with great commitment even if it
may not be in compliance with values promoted,
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requiring either a new narrative for trade policy or a
change in negotiation priorities.
External policy discrepancy can reflect a similar trend
in internal policies. The European Union external policies have become increasingly interlinked with internal
policies during Juncker Commission, which had TTIP
negotiations in a key role as a part the Commission
work plan [64]. The European Union internal policies
have been driven by negative integration [65, 66]. Conflicts between internal markets and health system values
and principles were brought up already in 2006 in Council conclusions on common values and principles [67].
Member State concerns on availability, access and affordability of pharmaceuticals have also become explicit
more lately [68]. However, European internal policies
can be solved internally, whereas this is not the case for
trade agreements.

commercial policy both within the Member States and
the European Union. European Union and the Member
States have committed to ensuring health in all policies,
economy of wellbeing and high level of health protection
in all policies. Realising these commitments will require
a fundamental change not only in processes, but priorities of trade and investment policies both in Europe and
within Member States.

Conclusions
On the ground of the results from the three tests we
conclude that the EU has not safeguarded health services
in trade and investment negotiations, that it could have
done it more extensively on the ground of outcomes
with respect to audiovisual services, and that there are
no indications that this could have been achieved
through other means.
The European Union emphasis on exclusion of health
services, which receive any public funding is a move to
the right direction and in line with the policy stances,
but it is not sufficient to guarantee the aims. This move
is also accompanied by negative listing of services in
new generation trade agreements, such as the CETA and
the TTIP.
The negotiation outcomes in the CETA and the EU
stances for TTIP negotiations imply that European
Commission trade negotiations have sought to liberalise
national treatment for all services as well as negotiated
investment protection to cover all services and sectors,
which do not comply with MS listing and EU stated priorities. These changes cannot be explained by inevitable
compromises as result of tough negotiations or irrelevance as result of overarching obligations at the core of
negotiations. More extensive exclusion of audiovisual
services point out that strong priorities presented by
prominent Member States can – to some extent – influence what is negotiated.
European trade and investment policy will need to
comply with social Europe and public policy priorities of
financial sustainability of health systems and statutory
social security. This implies that commercial, investor,
and corporate trade interests should not be prioritized
over and above public interest and financial sustainability of health systems. This is a more systemic challenge
between policy priorities for health and those for

Availability of data and materials
All material used is publicly available and where necessary links have been
provided in the manuscript. Data sharing is not applicable to this article as
no datasets were generated or analysed during the current study.

Acknowledgements
No acknowledgements.
Author’s contributions
All authors have contributed to the article, MK is responsible for the main
idea and sourcing of the materials, L-KT and NH have contributed to the
drafting, interpreting and revision of the article. The author(s) read and approved the final manuscript.
Funding
This study did not receive external funding.

Declarations
Ethics approval and consent to participate
Not applicable.
This article did not involve interviews or data with research subjects.
Consent for publication
Not applicable.
Competing interests
There are no financial or direct conflicts of interests, but all authors are
currently working or have worked in publicly funded research institutions or
worked with Ministry of Social Affairs and Health, Ministry for Foreign Affairs
or Ministry of Finance.
Received: 29 December 2020 Accepted: 26 July 2021

References
1. Schaffer ER, Brenner JE, Houston TP. International trade agreements: a threat
to tobacco control policy. Tob Control. 2005;14:ii19–25.
2. Fooks G, Gilmore AB. International trade law, plain packaging and tobacco
industry political activity: the Trans-Pacific Partnership. Tob Control. 2014;23:
e1.
3. Voon T. Mitchell a time to quit? Assessing international investment claims
against plain tobacco packaging in Australia. J Int Econ Law. 2011;14(3):515–
52 https://doi.org/10.1093/jiel/jgr030. Accessed 12.12.2020.
4. Drope J, Lencucha R. Evolving norms at the intersection of health and
trade. J Health Polit Policy Law. 2014;39(3):591–631.
5. Voon T. Third strike: the WTO panel reports upholding Australia's tobacco
plain packaging scheme. J World Investment Trade. 2019;20(1):146–84.
6. Buzard K, Voon T. How trade-restrictive is standardized packaging?
Economic and legal implications of the WTO panel reports in Australiatobacco plain packaging. World Trade Rev. 2020;19(2):267–81.
7. Baumberg B, Anderson P. Trade and health: how World Trade Organization
(WTO) law affects alcohol and public health. Addiction. 2008;103(12):1952–8.
8. Grieshaber-Otto J, Sinclair S, Schacter N. Impacts of international trade,
services and investment treaties on alcohol regulation. Addiction. 2000;95:
491–504. https://doi.org/10.1046/j.1360-0443.95.12s4.4.x.
9. Thow AM, Jones A, Hawkes C, Ali I, Labonté R. Nutrition labelling is a trade
policy issue: lessons from an analysis of specific trade concerns at the World
Trade Organization. Health Promot Int. 2018;33(4):561–71. https://doi.org/1
0.1093/heapro/daw109.

Koivusalo et al. Globalization and Health

(2021) 17:98

10. Barlow P, Labonte R, McKee M, Stuckler D. Trade challenges at the World
Trade Organization to national noncommunicable disease prevention
policies: A thematic document analysis of trade and health policy space.
PLoS Med. 2018;15(6):e1002590. https://doi.org/10.1371/journal.pmed.1002
590 Accessed 12.12.2020.
11. Gleeson D, Lopert R, Reid P. How the trans-Pacific partnership agreement
could undermine PHARMAC and threaten access to affordable medicines
and health equity in New Zealand. Health Policy. 2013;112(3):227–33.
12. Baker B. Trans-Pacific Partnership Provisions in Intellectual Property,
Transparency, and Investment Chapters Threaten Access to Medicines in the
US and Elsewhere’. PLoS Med. 2016;13(3):e10011970.
13. Adlung R. Trade in healthcare and health insurance services: WTO/GATS as
a supporting actor (?). Intereconomics. 2010;45:227. https://doi.org/10.1007/
s10272-010-0341-8.
14. Fidler D, Correa CM, Aginam O. Legal review of the General Agreement on
Trade in Services (GATS) from a health policy perspective GATS Legal Review
Team: Fidler, Correa and Aginam. Geneva: World Health Organization; 2006.
https://apps.who.int/iris/handle/10665/69319. Accessed 12.12.2020
15. Price D, Pollock AM, Shaoul J. How the World Trade Organisation is shaping
domestic policies in health care. Lancet. 1999;354(9193):1889–92.
16. Koivusalo M. Policy space for health and trade and investment agreements.
Health Promot Int. 2014;29(suppl 1):i29–47. https://doi.org/10.1093/heapro/
dau033.
17. European Commission. Trade for all. Towards more responsible trade and
investment policy. Brussels: European Commission; 2014. p. 11. https://trade.
ec.europa.eu/doclib/html/153846.htm . Accessed 12.12.2020
18. European Commission (2015) Joint Statement on Public Services. Brussels
20th March 2015. http://europa.eu/rapid/press-release_STATEMENT-15-464
6_en.htm . Accessed 12.12.2020.
19. TFEU. Treaty of Functioning of the European Union. Official Journal. 26/10/
2012 C326. 2012; 326: 0001 - 0390.
20. Koivusalo M, Labonte R, Schrecker T. Globalization and policy space for
health and social determinants of health. In: Labonte R, Schrecker T, Packer
C, Runnels V, editors. Globalization and health: pathways, evidence and
policy. New York, London: Routledge; 2009.
21. European Commission. Report on Implementation of EU trade agreements
1 January 2019–31 December 2019. Brussels 12.11.2020. Brussels: European
Commission. COM; 2020. 705 final. https://trade.ec.europa.eu/doclib/press/
index.cfm?id=2211 . Accessed 12.12.2020
22. European Commission (2021) An open, sustainable and assertive trade policy. Brussels,
18 February 2021. COM (2021) 66 final. Brussels: European Commission; 2021.
23. Delimatsis P. Determining the Necessity of Domestic Regulations in
Services: The Best is Yet to Come’. Eur J Int Law. 2008;19(2):365–408. https://
doi.org/10.1093/ejil/chn010.
24. Pedreschi L. Balancing efficacy with policy space: the treatment of public
services in EU trade agreements. J Int Econ Law. 2017;20:627–47.
25. Griller S, Obwexer W, Vranes E. (eds)mega-regional trade agreements: CETA,
TTIP and TiSA. New orientations for EU external economic relations. Oxford:
Oxford University Press; 2017.
26. Griller S, Obwexer W, Vranes E. Mega-regional trade agreements: new
orientation for EU external relations? In: Griller S, Obwexer W, Vranes E,
editors. Mega-Regional trade agreements: CETA, TTIP and TiSA. New
orientations for EU external Economic Relations. Oxford: Oxford University
Press; 2017. p. 3–16.
27. Young A. Not your parent’s trade politics: the transatlantic trade and
investment partnership negotiations. Rev Int Polit Econ. 2016;23(3):345–78.
28. de Ville F, Siles-Brugge G. TTIP: the truth about the transatlantic trade and
investment partnership Bristol: polity; 2016.
29. de Ville F, Siles-Brügge G. Why TTIP is a game-changer and its critics have a
point. J Eur Public Policy. 2017;24(10):1491–505. https://doi.org/10.1080/13
501763.2016.1254273.
30. Allee T, Elsig M. Are the Contents of International Trade Agreements Copied
and Pasted? Evidence from Preferential Trade Agreements. International
Studies Qarterly. 2019:63:3:603-13.
31. Achmea vs. Slovakia. ‘Investment dispute-settlement case final award. 7
December 2012 PCA Case 2008–13; 2012. https://www.italaw.com/sites/defa
ult/files/case-documents/italaw3206.pdf .Accessed 12.12.2020.
32. Eureko - Republic of Poland. Shareholding in an insurance enterprise
owned by the Polish State Treasury. Investment dispute-settlement case,
2003. https://investmentpolicy.unctad.org/investment-dispute-settlement/ca
ses/124/eureko-v-poland . Accessed 12.12.2020.

Page 10 of 11

33. European Court of Justice. Judgment of the Court. Slowakische Republik
(Slovak Republic) v Achmea BV. Case C-284/16. 2017 Luxembourgh:
European Court of Justice; 2017.
34. Collier D. Understanding process tracing. Polit Sci Polit. 2011;44(4):823–30.
35. Koivusalo M, Watt N. Health in the context of emerging European trade
negotiations. In: freeman M, Hawkin S, bennet B (Eds): law and Global
Health. Current legal issues in law, volume 16. Oxford: Oxford University
Press; 2013.
36. Consolidated text of the European Union. Canada Trade agreement (CETA).
Brussels: European Commission; 2016.
37. General Agreement on Trade in Services (GATS). Geneva: WTO, 1995. https://
www.wto.org/english/tratop_e/serv_e/gatsintr_e.htm. Accessed 12.12.2020.
38. European Commission. Trade in services, investment and e-commerce.
Textual part. Brussels: European Commission; 2015. http://trade.ec.europa.
eu/doclib/docs/2015/july/tradoc_153669.pdf . Accessed 12.12.2020
39. European Commission. Note – Tactical State of Play of the TTIP
Negotiations– March 2016. Leaked document. Brussels: European
Commission; 2016. https://trade-leaks.org/ttip/tactical-state-of-play/ .
Accessed 12.12.2020
40. Luff D. Regulation of health services and international trade law. In: Mattoo
A, Sauve P, editors. Domestic Regulation & Service trade liberalisation.
Washington DC: World Bank; 2003.
41. European Commission. Trade in services, investment and e-commerce.
Chapter II Investment. 12 November. Brussels: European Commission; 2015.
http://trade.ec.europa.eu/doclib/docs/2015/november/tradoc_153955.pdf.
Accessed 12.12.2020
42. Council of the European Union. Recommendation from the commission to
the council in order to authorize the council to open negotiations for an
economic integration agreement with Canada. 24 April 2009. 9036/09 WTO
80, Services 21, CDN 13, Restricted, released, Brussels 15 December 2015;
Council of the European Union, Brussels; 2009.
43. Council of the European Union. Directives for the negotiation on the
Transatlantic Trade and Investment Partnership between the European
Union and the United States of America. 17/6/2013. ST/11103/13, DCL1,
Released 9 October, 2014. Brussels: Council of the European Union; 2013.
44. Bellucci L. The notion of ‘cultural diversity’ in the EU trade agreements and
negotiations: new challenges and perspectives. Italian Law Journal. 2016;
2(2):433–44.
45. EU reaches a deal on French Cultural Exception. 15.06.2013. https://www.fra
nce24.com/en/20130615-eu-deal-french-cultural-exception-usa-trade
Accessed 12.12.2020.
46. Arena A. The GATS notion of public services as an instance of
intergovernmental agnosticism: comparative insights from EU supranational
dialectic. J World Trade. 2011;45(3):489–528.
47. Krajewski M. Public services exemptions in EU free trade and investment
agreements. In: Krajewski M, editor. Services of General Interest beyond the
Single Market. Berlin: Springer; 2015.
48. Vranes E. The contents of CETA, TTIP and TiSA: The (Envisaged) trade
disciplines. In: Griller S, Obwexer W, Vranes E, editors. Mega-Regional
trade agreements: CETA, TTIP and TiSA. New orientations for EU
external Economic Relations. Oxford: Oxford University Press; 2017. p.
47–86.
49. Malmstrom C, (2015) Dear Ms Roy, Dear Mr Baussand. Letter on public
services. 02.02.2015. Ref. Ares (2015)412272–02/02/2015. Tradoc 153172.pdf.
Brussels: European Commission; 2015. https://trade.ec.europa.eu/doclib/
docs/2014/july/tradoc_152665.pdf . Accessed 12.12.2020
50. van Harten G. The EU-Canada Joint Interpretive Declaration/Instrument on
the CETA (October 8, 2016). Osgoode Legal Studies Research Paper No. 6/
2017; 2017 https://ssrn.com/abstract=2850281 or https://doi.org/10.2139/
ssrn.2850281. Accessed 12.12.2020.
51. Delimatsis P. The Principle of Necessity in the WTO – Lessons for the GATS
Negotiations on Domestic Regulation. TILEC Discussion Paper No. 2013–026;
Tilburg Law School Research Paper No. 04/2014. https://ssrn.com/abstract=
2375596 or https://doi.org/10.2139/ssrn.2375596 . Accessed 12.12.2020.
52. European Commission. Directive on services in the internal market. DIRECTIVE
2006/123/EC. Official Journal of the European Union. L 376/36; 2006.
53. Baeten R. Healthcare regulation: an obstacle to cross-border trade in
services? On the muffled application of the EU single market strategy and
CETA. In: Vanhercke B, Sebastiano S, Bouget D, editors. Social policy in the
European Union: state of play 2017. Brussels: European Trade Union
Institute and European Social Observatory; 2017: 133–54.

Koivusalo et al. Globalization and Health

(2021) 17:98

54. European Commission. TTIP- EU proposal for Chapter: Regulatory
Cooperation. 21 March 2016. Brussels: European Commission; 2016. http://
trade.ec.europa.eu/doclib/docs/2016/march/tradoc_154377.pdf . Accessed
12.12.2020
55. European Commission. Global Europe – competing in the world. Brussels, 4.
10.2006 COM (2006) 567 final, p. 9. Brussels: European Commission; 2006.
56. van Harten G. key Flaws in the European Commission’s Proposals for
Foreign Investor Protection in TTIP. Osgoode Legal Studies Research Paper
61; 2015.
57. Council of European Union. Recommendation from the Commission to the
Council on the modification of the negotiation directives for an Economic
Integration Agreement with Canada in order to authorise the Commission
to negotiate, on behalf of the Union, on investment. 12838/11, WTO 270,
FDI 19, CDN 5, Services 79. 14 July 2011. Restricted, released. 15 December
2015.
58. Yannaca-Small C. Interpretation of the Umbrella Clause in Investment
Agreements. OECD Working Papers on International Investment 2006/3.
Paris: OECD; 2006. https://www.oecd.org/daf/inv/investment-policy/workingpapers.htm. Accessed 12.12.2020.
59. Koskenniemi M. It’s not the cases, It’s the System. J World Investment Trade.
2017;18:343–52.
60. Rodrik D. What do trade agreements really do? J Econ Perspect. 2018;23(2):
73–90.
61. Meunier S, Nicolaïdis K. The European Union as a conflicted trade power. J
Eur Public Policy. 2006;13(6):906–25. https://doi.org/10.1080/1350176060083
8623.
62. Parker O. Challenging ‘new constitutionalism’ in the EU: French resistance,
‘social Europe’ and ‘soft’ governance. New Political Econ. 2008;13(4):397–417.
https://doi.org/10.1080/13563460802436566.
63. Drieghe L, Potjomkina D. EU’s value-based approach in trade policy: (free)
trade for all? Global Affairs. 2019;5(1):63–72.
64. European Commission. Commission work programme 2015. A new start.
European Commission COM (2014) 910 final, Brussels 16.12.2014. Brussels:
European Commission; 2014.
65. Greer S. Uninvited Europeanization: neofunctionalism and the EU in health
policy. J Eur Public Policy. 2006;13(1):134–52. https://doi.org/10.1080/13501
760500380783.
66. Greer S, Rauscher S. When does market-making make markets? EU health
services policy at work in the United Kingdom and Germany. J Common Mark
Stud. 2011;49:797–822. https://doi.org/10.1111/j.1468-5965.2010.02157.x.
67. Council of the European Union. Council conclusions on common values
and principles in European health systems2006/C 146/1. JOC_2006_146_R_
0001_01. Brussels: European Commission; 2006.
68. Council of the European Union. Council conclusions on strengthening the
balance in the pharmaceutical systems in the EU and its Member States. 17.
06.2016. ST 10315 2016 INIT. Brussels: European Commission; 2016.

Publisher’s Note
Springer Nature remains neutral with regard to jurisdictional claims in
published maps and institutional affiliations.

Page 11 of 11

