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Abstract

Background and methods Competition regulation has a strong influence on the relative market power of firms.

As such, competition regulation can complement industry-specific measures designed to address harms associated
with excessive market power in harmful consumer product industries. This study aimed to examine, through a public
health lens, assessments and decisions made by competition authorities in four jurisdictions (Australia, South Africa,
the United States (US), and the European Union (EV)) involving three harmful consumer product industries (alcoholic
beverages, soft drinks, tobacco). We analysed legal case documents, sourced from online public registers and dating
back as far as the online records extended, using a narrative approach. Regulatory decisions and harms described

by the authorities were inductively coded, focusing on the affected group(s) (e.g., consumers) and the nature

of the harms (e.g,, price increases) identified.

Results We identified 359 cases published by competition authorities in Australia (n=202), South Africa (n=44),

the US (n=27), and the EU (n=286). Most cases (n=239) related to mergers and acquisitions (M&As). Competi-

tion authorities in Australia, the US, and the EU were found to make many decisions oriented towards increasing

the affordability and accessibility of alcohol beverages, soft drinks, and tobacco products. Such decisions were very
often made despite the presence of consumption-reduction public health policies. In comparison, South Africa’s
competition authorities routinely considered broader issues, including ‘Black Economic Empowerment’and potential
harms to workers.

Conclusion Many of the competition regulatory decisions assessed likely facilitated the concentration of market
power in the industries we explored. Nevertheless, there appears to be potential for competition regulatory frame-
works to play a more prominent role in promoting and protecting the public’s health through tighter regulation
of excessive market power in harmful consumer product industries.
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Introduction

Harmful consumer product industries are a major driver
of the substantial and increasing global burden of pre-
ventable death and disease [1-6]. It has been estimated
that the products and practices of just three industries
— tobacco, alcohol, and ultra-processed food and drink —
currently contribute to more than one quarter of all pre-
ventable deaths worldwide [3].

Thus far, policy efforts to address the health-related
harms associated with harmful consumer product indus-
tries have mostly focused on industry-specific measures
[7]. Some industry-specific measures have made impor-
tant contributions to improving population health out-
comes. These include measures such as comprehensive
bans on tobacco advertising and sponsorship [8], mini-
mum unit pricing of alcohol [9], and taxes on sugary
drinks [10]. Nevertheless, policy efforts to curb the rising
global burden of preventable death and disease propa-
gated by harmful consumer product industries have been
largely piecemeal and inadequate [1, 4, 7, 11]. In this
respect, it is helpful to recognise that population health
is not just an outcome of public health policies or health
sector programs, but that it is also shaped to a large
degree by government policy and regulatory frameworks
beyond the health sector [11, 12].

In this paper, we contend that competition regulation is
a pertinent example of a regulatory framework that likely
has a considerable influence on population health out-
comes, particularly via its influence on various upstream
determinants of health. In many jurisdictions, competi-
tion regulation, which typically includes the regulation
of mergers, cartels, and abuses of market power, has a
strong influence on the relative market power of firms
[13, 14]. Accordingly, competition regulation represents
a potentially important tool to address harms associated
with the presence and misuse of market power, including
in harmful consumer product industries. In this paper,
we broadly refer to market power as the power of a firm
to shape prices, innovation pathways, industry standards,
and the overall ‘architecture of the market’ to suit its own
interests [15]. Moreover, in many contexts, market power
very often readily translates into the political power to
influence government regulation, policy, and public opin-
ion [16-20].

A number of scholars have raised concerns about how,
at least in recent decades, competition regulation has
largely facilitated rising market power across many parts
of the global economy [14, 21-23]. One commonly pro-
posed explanation behind such concerns is that the goal
of competition policy in many jurisdictions has been
increasingly shaped by a neoliberal discourse that has
shifted the focus of competition regulation onto a narrow
set of economic concerns [15, 24—26]. Indeed, to inform
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their decision-making, many competition authorities
reportedly use some form of the so-called ‘consumer wel-
fare’ standard, which ostensibly places the focus of com-
petition regulation onto lowering consumer prices and
increasing output [27]. Prices and output can be impor-
tant considerations in competition analysis. Neverthe-
less, in their analysis of ‘consumer welfare; which is often
conducted in accordance with neoclassical economic
theory, competition authorities often remain indifferent
to the nature of the product or service in question [25].
In the case of harmful consumer product industries, such
indifference has the potential to foster regulatory deci-
sions that are inconsistent with public policies seeking
to reduce the use or consumption of the same commod-
ity in question [28]. As an illustrative example, competi-
tion regulatory decisions designed to lower the price and
maximise the production of alcoholic products are likely
to run counter to ‘best practice’ public health policies,
such as excise taxes and marketing restrictions, designed
to reduce harms associated with the consumption of
alcoholic products [29].

With a few exceptions [25, 28], minimal attention has
been devoted to analysing the ways in which competi-
tion regulation in harmful consumer product industries
has potentially undermined or promoted public health
policy and, more broadly, the public’s health. With this
in mind, this study aimed to examine, through a public
health lens, assessments and decisions made by various
competition authorities with respect to a selection of
key harmful consumer product industries. Findings were
used to inform discussion on opportunities to strengthen
synergies between competition regulation and public
health policies targeting these industries. The purpose of
this study was to support broader research and advocacy
efforts seeking to address the commercial determinants
of ill-health and inequity.

Methods

In this study, we conducted a document analysis of
assessments and decisions made by competition authori-
ties in four jurisdictions (Australia, South Africa, the
United States, and the European Union) with respect
to cases involving three harmful commodity industries
(alcoholic beverages, soft drinks, tobacco) through a pub-
lic health lens. Further details are provided below.

Study sample

We analysed competition-related cases involving compe-
tition authorities in Australia (the Australian Competi-
tion and Consumer Commission (ACCC)), South Africa
(the Competition Tribunal of South Africa (CTSA)), the
United States (the United States Department of Justice
(DOJ) and Federal Trade Commission (FTC)), and the
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European Union (the European Commission (EC)). We
included the United States (US) and European Union
(EU) in our sample because these are widely considered
the two most dominant competition policy regimes in
the world, and also because many major corporations
have their headquarters in these jurisdictions [30]. Aus-
tralia was included because the authors were based in an
Australian university, and this jurisdiction is the main
focus of their work. South Africa was selected because
it is often portrayed as an exemplar of how to integrate
public interest considerations into competition regula-
tion [31-33].

To manage scope, the study was limited to three harm-
ful commodity industries: alcoholic beverages, soft
drinks, and tobacco. These three industries were chosen
because, as noted in the previous section, they are major
contributors to the large and rising global burden of pre-
ventable death and disease. We opted to focus on the soft
drink industry (a subset of the UPF industry) instead of
the entire UPF industry largely to avoid issues relating to
market definitions in competition assessments [34]. For
example, while branded breakfast cereal manufacturers
and soft drink manufacturers would generally be consid-
ered as part of the UPF industry, these products would
typically not be considered as part of the same product
market by competition authorities. In competition cases
in which market definition serves as a key analytical tool,
such as merger control, UPF manufacturers in different
product markets may not be seen as being in competition
(at least from the demand side) [34].

Data collection and analysis

Data were collected from the online public registers
curated by the ACCC [35], the CTSA [36], the Anti-
trust Division of the US DOJ [37], the US FTC [38], and
the EC [39]. We chose to examine documents published
by the CTSA and not the Competition Commission of
South Africa because, at the time of data extraction,
the latter did not appear to have an archive containing
published case documents on its website. The search
was conducted between April and May 2023. Cases
pertaining to the three selected industries were found
by using the search tools and industry filters specific to
the website in question. Within each online case folder,
documents including competition-related assessments
and decisions were identified. Documents that were not
published in English were excluded from the analysis.
Case folders without a document containing a com-
petition-related assessment (e.g., those related to con-
sumer protection cases) were also excluded from the
analysis. Additionally, we chose to exclude ‘state aid’
cases, which are specific to the EU, from the analysis
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to maintain case comparability across jurisdictions. No
restrictions were placed on the year of publication.

Following the search and screening phase, documents
were retrieved and tabulated by one of the authors
(CK) in Excel. From the included documents, text relat-
ing to the following characteristics or subjects were
extracted: (i) competition authority and jurisdiction
in question; (ii) type of case (e.g., merger and acquisi-
tion, price-fixing cartel behaviour, exclusive dealing
arrangements); (iii) names of party or parties involved
and their primary industry or industries; iii) year the
case was published; (iv) scale and nature of any harms
described or proposed by the authority in question
that may have been caused, or that could potentially
be caused, by the conduct in question (e.g., an increase
in consumer price, a loss of employment); and (v) any
corresponding regulatory decisions made (e.g., the
unconditional approval of a merger; the prohibition of
price-fixing cartel behaviour). Proposed or described
harms described by the authorities were inductively
coded using the software program NVivo, focusing on
the affected group(s) (e.g., consumers) and its nature
(e.g., price increase). Regulatory decisions were also
inductively coded using the same program. Collabora-
tive coding of random samples of data (approximately
25% of data) was conducted between two authors (CK
and BW), with the remaining data sources coded by one
researcher (CK). Codes were discussed and finalised
during a series of meetings among the author group.
Data were synthesised using a narrative approach.

Results

We identified 359 cases with publicly accessible docu-
ments pertaining to assessments and decisions made
by competition authorities in Australia (n=202), South
Africa (n=44), the United States (n=27), and the Euro-
pean Union (n=86). Australia likely accounted for the
majority of cases identified in this study because, in con-
trast to the other authorities, the ACCC assessed a large
number of merger and acquisition (M&A) cases involv-
ing local alcohol retail outlets, as well as promotion
deals labelled as exclusive dealing arrangements. Further
details are provided below.

Overall, 251 cases directly related to the alcoholic bev-
erage industry, 69 cases to the soft drink industry, and 39
cases to the tobacco industry (Table 1). With respect to
the type of cases, 239 related to mergers and acquisitions
(M&As), 92 related to unilateral actions (e.g., exclusive
dealing arrangements, abuse of a dominant position),
and 28 related to coordinated actions (e.g., price and/or
supply coordination among rivals, collective bargaining
arrangements) (Table 2).
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Table 1 Number of cases involving the alcoholic beverage, soft drinks, and tobacco industries examined in the study, disaggregated

by the competition authority and industry in question

Authority (Jurisdiction) Number of cases with documents analysed Total
Alcoholic Soft drinks Tobacco
beverages
Australian Competition and Consumer Commission (Australia) 161 28 13 202
Competition Tribunal of South Africa (South Africa) 27 9 8 44
Department of Justice and the Federal Trade Commission (United States) 17 3 7 27
European Commission (European Union) 46 29 1 86
Total 251 69 39 359

Table 2 Number of cases involving the alcoholic beverage, soft drinks, and tobacco industries examined in the study, disaggregated

by the competition authority and type of case in question

Authority (Jurisdiction) Number of cases with documents analysed Total
Mergers & Unilateral Coordinated
acquisitions actions actions
Australian Competition and Consumer Commission (Australia) 109 80 13 202
Competition Tribunal of South Africa (South Africa) 41 3 0 44
Department of Justice and the Federal Trade Commission (United States) 17 0 10 27
European Commission (European Union) 72 9 5 86
Total 239 92 28 359

Australian Competition and Consumer Commission
We found 202 cases with documents published by the
ACCC, dating back to 1999. Regarding the types of cases
examined, M&As (n=109) accounted for the majority.
Many of these were M&As proposed by Australian super-
market company Woolworths involving the acquisition of
alcohol retailing operations (n=>56). The ACCC did not
raise any competition-related concerns in most of the
M&A cases analysed in this study (n=97). Accordingly,
the authority approved many M&As without conditions.
Regarding the M&A cases in which the ACCC raised
competition-related concerns, we found that the author-
ity opted to oppose two, while its preliminary opposi-
tion to two other acquisitions likely contributed to these
being withdrawn by the parties in question. In these
four cases [40-43], we did not find explicit mention of
the actor group, such as consumers or workers, at risk
of being harmed by the conduct in question. In three of
these cases, however, all of which involved Woolworths
proposing to acquire an alcohol retailer [40, 41, 43], we
found that the ACCC alluded to ways in which the loss
of competition, including as a result of increased market
concentration and barriers to market entry, could poten-
tially harm consumers in the form of increased prices
and reduced consumer choice. As an example, in one
case, the ACCC expressed concern that the acquisition

would likely result in a substantial lessening of competi-
tion, before commenting that competition was important
to encourage, inter alia, price competition, specials and
promotions, and increased consumer choice [43].

In seven M&A cases, the ACCC opted to conditionally
approve the transaction after accepting the legal under-
takings proposed by the parties to alleviate concerns
raised by the authority in its assessment. In these cases,
the most common concern raised by ACCC related to
how the transaction could potentially harm consumers,
including in the form of increased prices and reduced
frequency of promotions. As an illustrative example,
in its assessment of a proposed acquisition by Asahi
Group Holdings of Carlton & United Breweries (CUB),
the ACCC concluded that ‘the removal of competitive
rivalry between Asahi and CUB would be likely to ena-
ble a combined CUB and Asahi to profitably increase the
price of cider products by a significant margin’ [44]. To
address such concerns, the ACCC accepted a remedy
whereby Asahi agreed to divest part of its cider and beer
operations in Australia. In another M&A case involving
tobacco companies Scandinavian Tobacco Group and
Swedish Match, the ACCC considered that the divesti-
ture of various assets would be sufficient to address its
concerns, including that the proposed acquisition would
potentially result in ‘the removal of pricing constraints on
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the merger parties leading to increased wholesale prices’
and a ‘reduction in the frequency of discounting or pro-
motional offers’ in the Australian cigar market [45].

In our analysis, exclusive dealing arrangements (n=79)
were the second most frequent type of competition case
assessed by the ACCC. Most of these related to promo-
tional deals involving the tying or bundling of free or dis-
counted alcoholic or soft drink products to a particular
service (e.g., subscription to an online news service [46]).
In most of these cases, the ACCC did not raise any com-
petition-related concerns. In some cases, the ACCC con-
tended that such actions could potentially provide ‘public
benefits’ in the form of free or discounted goods, as well
as by pressuring competitors to offer similar promotions.

We found seven cases involving price or supply coor-
dination between competitors. In three of these cases,
we identified that the ACCC explicitly considered public
health concerns in its decision-making. As an example, in
2017, the ACCC opted to prohibit an arrangement pro-
posed by British American Tobacco Australia, Imperial
Tobacco Australia, and Philip Morris, in which the par-
ties sought permission to take coordinated action against
retailers and wholesalers supplying illicit tobacco [47]. In
its assessment, the ACCC expressed concern that, inter
alia, the arrangement would likely ‘result in detriment by
undermining public health outcomes and enforcement
agencies’ efforts to enforce tobacco control laws and
their underlying policies’ [47]. The ACCC further argued
that the arrangements would likely give the companies ‘a
quasi-regulatory role in circumstances where their com-
mercial incentives do not entirely align with those of gov-
ernment, and that this ‘may be inconsistent with World
Health Organization guidelines for the implementation
of Australia’s obligations under international agreements
about tobacco control’ [47].

In two other related cases, the ACCC approved — and
subsequently re-approved — a proposal by the State of
Queensland’s Office of Liquor and Gaming Regulation
(OLGR) to organise price controls (e.g., a requirement
to offer serves of lower alcohol beverages at lower prices
than full strength beverages) and supply controls (e.g.,
ban on drinking games) among licensed premises in vari-
ous local areas [48, 49]. Although the ACCC considered
that the price and supply controls would likely result in
some ‘public detriment through potential effects on price
and consumer choice; this was reportedly outweighed by
the public benefit in the form of community-based alco-
hol-related harm minimisation [48].

Competition Tribunal of South Africa

We found 44 cases with documents published by the
CTSA, dating back to 2000. The majority (n=41)
of these cases related to M&As. We found that
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competition-related concerns were raised on four occa-
sions. In these cases, we did not find explicit mention of
the actor group likely to be harmed by the competition-
related aspects of the conduct in question. Instead, the
focus appeared to be on structural issues. For instance,
in two of these cases, the raised competition-related
concerns largely centred on how the transaction in ques-
tion would likely result in dominant market shares and
high levels of concentration in a market with consider-
able barriers to entry [50, 51]. We found that the CTSA
subsequently accepted the divestiture of several alcohol
retail outlets as a remedy for one of these cases [50]. We
were unable to identify the prescribed remedies for the
other case. In another M&A case, the main competition-
related concern appeared to centre on how the merging
party would likely be able to leverage its dominance to
exclude competing companies from accessing various
distribution channels [52]. In this instance, the authority
accepted a set of behavioural conditions preventing the
merging parties from engaging in exclusionary forms of
conduct.

In accordance with their mandate, we also found that
South Africa’s competition authorities expressed pub-
lic interest-related concerns in seven M&A cases. Spe-
cifically, concerns relating to employment numbers were
raised on six occasions. As an illustrative example, in one
M&A case involving South African Breweries and Diageo
South Africa, South Africa’s Competition Commission
raised concerns that the transaction would likely result
in retrenchments of employees in a specific plant [53].
To address these concerns, the merging parties agreed
to re-deploy the relevant staff within the broader corpo-
rate group. On three occasions, concerns related to the
share-ownership by black persons — as part of the South
African policy commonly referred to as ‘Black Economic
Empowerment’ — were voiced by the authorities. As a
remedy to one proposed transaction, the CTSA required
Coca-Cola Beverages Africa to increase its current share
ownership by qualifying ‘Black Economic Empowerment’
groups from 11 to 20%, and to sell 20% of the equity of
one its subsidiaries to a qualifying black company or con-
sortium [54].

Furthermore, concerns relating to the competitiveness
of domestic industry and small-to-medium sized enter-
prises were raised in two cases. In the above case involv-
ing Coca-Cola Beverages Africa, the merging party was
also required to: (i) invest 400 million South African
Rand (approximately 22 million USD at the time of writ-
ing) into developing the ‘distribution and retail aspects’
of the company’s South African soft drink business; (ii)
provide skills training to 25,000 black retailers of the
company’s products; (iii) provide small local companies
with 10% space in the coolers and fridges supplied by the
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company; and (iv) establish a fund for business develop-
ment in the agriculture value chain, including for ‘histori-
cally disadvantaged developing farmers’ [54]. As another
example, in one M&A case involving Anheuser-Busch
InBev and SABMiller, the merging parties were required
to invest 610 million South African Rand (approximately
34 million USD at the time of writing) into ‘agricultural
development’ in accordance with the South African gov-
ernment’s goal of increasing the capacity of domestic hop
and barley producers to meet ‘local demand’ [55].

United States Department of Justice and Federal Trade
Commission

We found 27 cases with documents published by the US
DOJ (n=20) and FTC (n=7), dating back to 1965. Of
these cases, 17 related to M&As. Three mergers scruti-
nised by the US competition authorities were blocked
by US courts. Two of these blocked mergers took place
before 1972, and in both instances, the main concerns
centred on market dominance and concentration. In
1970, for instance, a District Court opposed tobacco
company R.J. Reynolds’ proposed merger with a num-
ber of shipping companies arguing that, inter alia, the
merging party would likely ‘enhance and entrench’ its
dominance to the detriment of competition [56]. In 1971,
another District Court effectively ordered beer company
Pabst Brewing to undo its acquisition of a rival beer com-
pany undertaken several years earlier [57], citing an ear-
lier judgement made by the US Supreme Court in which
it was argued that the transaction would result in ‘greater
and greater concentration of the beer industry into fewer
and fewer hands’ [58]. The third blocked M&A case, in
which a District Court granted the FTC’s request to
block tobacco company Swedish Match’s acquisition of
National Tobacco Company [59], took place in 2000. In
this case, the FTC raised concerns about increasing mar-
ket concentration, as well as how the transaction would
potentially result in an increase in price for consumers
[60].

In 13 M&A cases, we found that the transaction in
question was approved subject to conditions. In many
of these cases, one of the main reasons for imposing
a remedy was to ostensibly address the ways in which
the transaction would potentially harm consumers in
the form of price increases and decreases in consumer
choice. Three M&As involving beer company Anheuser-
Busch InBev serve as illustrative examples. In these cases,
US competition authorities contended that the transac-
tions in question were problematic insofar as they would
likely result in higher beer prices and fewer choices for
consumers, including as a result of a reduction in ‘inno-
vation’ for consumers [61-63]. In all three instances,
various courts approved a set of remedies involving the
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divestiture of particular assets to address such harms [62,
64, 65].

The remaining 10 cases sourced from the two US com-
petition authorities related to cartel behaviour. The pri-
mary concerns raised by the authorities in these cases
centred on price-fixing typically in the direction of higher
prices, and restrictions of trade. In all instances, the par-
ties were ordered to restrain from taking any further part
in the conduct in question.

European Commission

We found 86 cases with documents published by the EC,
dating back to 1999. Most of these cases (n="72) related
to M&As. The EC did not raise any competition-related
concerns in 59 M&A cases, with these transactions
approved without conditions.

The EC raised competition-related concerns in 13
M&A cases, with these transactions subsequently
approved with conditions. In these cases, consumers
were commonly portrayed as the group most likely to
be harmed by such transactions, particularly in the form
of price increases and a restriction in choice. As a per-
tinent example, in the proposed acquisition by Impe-
rial Tobacco of Reemtsma, the EC expressed concern
that ‘Imperial will be in a position to increase prices of
own-label cigarettes, which will probably have the effect
of increasing the prices of all brands; or, alternatively, ‘to
restrict supply volumes’ of own-label cigarette products,
in the United Kingdom [66]. To remedy these concerns,
the EC accepted the undertakings proposed by the par-
ties in question involving, among other things, a com-
mitment to continue supplying Reemtsma’s trademark to
cigarette distributors upon request for a period of twenty
years [66].

Consistent with the single market imperative behind
EU competition policy [26], the EC often expressed con-
cerns relating to restrictions of trade between Member
States during its assessments of M&A cases. In such
cases, competing firms, particularly those based in other
Member States, were often considered to be at risk of
being harmed. For instance, in its assessment of potential
effects of a proposed merger between tobacco corpora-
tions Philip Morris International and Swedish Match,
the EC contended that the transaction would potentially
result in rival companies from being foreclosed in the
supply of ‘factory made cigarettes, ‘roll your own’ tobacco
products, and heated tobacco products in Sweden [67].
In response, the authority accepted, inter alia, the merg-
ing parties’ proposed undertaking to divest Swedish
Match’s distribution operations in the same country [67].

We also found five cases relating to price-fixing car-
tels. Again, in such cases the EC frequently perceived
consumer harm in the form of price increases and, at a
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higher level, trade between Member States, as the main
causes of concern. As an illustration, in its assessment of
an alleged price-fixing cartel in the Belgian beer market,
the EC reasoned that the main goal of the cartel was to
‘set prices at a higher level than would have happened in
normal competition] and that this was ‘to the detriment
of consumers, and was significant enough to have had
an influence on the ‘pattern of trade between Member
States’ [68]. In all cartel cases, the EC imposed fines on all
or some of the parties involved.

One of the identified cases related to the abuse of a
dominant position by beer corporation Anheuser-Busch
InBev, which was found to have restricted imports of its
own beer products from the Netherlands into Belgium
[69]. In response, the EC issued a fine, and also accepted
a commitment by the beer company to refrain from
engaging in such conduct in the future [69].

Discussion

This study analysed assessments and decisions made by
competition authorities in four jurisdictions (Australia,
South Africa, the US, the EU) with respect to cases
involving three harmful consumer product industries
(alcoholic beverages, soft drinks, tobacco). In cases where
competition-related concerns were raised, we found that
competition authorities in Australia, the US, and the EU
commonly focused on alleged or potential harms to con-
sumers in a neoclassical sense — that is, increased prices
and restrictions in consumer choice — in their assess-
ments and decision-making. The EC also raised concerns
about the potential impact of the conduct in question on
trade between Member States on several occasions. We
found that South Africa’s competition authorities instead
routinely considered potential harms to workers, so-
called ‘Historically Disadvantaged Persons’ (with respect
to share ownership), and domestic enterprises. This is in
line with South Africa’s Competition Act, which man-
dates its competition authorities to assess various public
interest effects of mergers. Across the four jurisdictions,
we identified only three cases in which public health con-
cerns were explicitly considered in the decision-making
process, all of which involved the ACCC and related to
agreements involving some form of coordination among
competing companies.

Implications for policy

The findings of this study have several important impli-
cations for policy. First, we identified that, at face value,
many competition regulatory decisions informed by
the ‘consumer welfare’ standard were inconsistent with
‘best practice’ public health policies targeting harmful
consumer product industries [29, 70-73]. As a case in
point, at a time when many European countries had at
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least some consumption-reduction measures in place to
address alcohol-related harms [74], then-Commissioner
of the European Commission justified the agency’s deci-
sion regarding the 2016 merger between Anheuser-Busch
InBev and SABMiller on the grounds that even a ‘rela-
tively small price increase [in beer] could cause consid-
erable harm to consumers’ [75]. Clearly, consumer harm
in the above comment is conceptualised in a considerably
narrower way than how it is commonly conceptualised in
the public health literature.

We argue, however, that the primary concern with the
‘consumer welfare’ standard from a public health per-
spective is not that it ostensibly promotes lower prices
and increased output of harmful consumer products, as
highlighted in the above example. Instead, the primary
concern is that it tends to facilitate an increase in mar-
ket power by delegitimising the consideration of a broad
range of adverse consequences associated with market
power (beyond the influence of market power on price
and output). This is well illustrated, we argue, by the large
number of merger approvals seemingly informed by the
‘consumer welfare’ standard identified in our study that
involved no or minimal structural remediation. Clearly,
the prices of harmful consumer products are important
concerns and targets from a public health policy per-
spective. Nevertheless, excessive market power is funda-
mental to the growth and sustenance of these industries,
and the failure of competition regulatory frameworks to
address such power can be seen as a missed opportunity
to tackle a major upstream cause of the ‘industrial epi-
demics’ [76] that these industries perpetuate [77].

Excessive market power in harmful consumer prod-
uct industries drive and sustain ‘industrial epidemics’ in
various ways. Such power, for instance, enables the firms
in question to generate profits in excess of what can be
generated in a competitive market environment [78].
Accordingly, the same firms have a greater capacity to
accumulate and funnel resources towards shaping the
market and regulatory environments in which they oper-
ate in their favour — that is, into an environment that pro-
motes and compels the consumption of their products
[4]. Excessive market power, which can be reinforced by
and further reinforce financial and production economies
of scale, can also translate into a structural and relational
form of power in which the respective firms become
increasingly important for governments to achieve their
economic policy objectives [17, 79]. For some govern-
ments, this may create hesitancy to implement public
health regulations out of fear of some form of retribution,
such as capital and investment flight. It may also incen-
tivise or compel some governments, particularly those
of rich and powerful countries in the global North, to
impede the policy space of other governments in order to
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protect the profit-making capacities of their corporations
[80].

Notwithstanding the above points, the study has iden-
tified various precedents in which competition authori-
ties have considered a wider range of social and political
consequences of market power than what is prescribed
by the ‘consumer welfare’ standard. These precedents
arguably represent potential avenues through which
competition regulation could work more synergistically
with public health policies targeting harmful consumer
product industries. As previously noted, we identified
that Australia’s competition authority explicitly consid-
ered public health objectives in its decision-making in
three coordination cases involving the tobacco and alco-
hol industries. These cases suggest that there is scope
within Australia’s competition laws to consider public
health. Integrating a similar approach into the regulation
of mergers and abuses of market power could potentially
yield a range of public health benefits.

Our findings also suggest that mandating the consider-
ation of various public interest objectives in competition
enforcement, as in the case of South Africa, may indi-
rectly provide some public health benefits for particular
social groups. More broadly, South Africa provides a use-
ful blueprint on how to subordinate aspects of competi-
tion regulation to a social policy goal, such as redressing
racial and socio-economic divisions perpetuated by
exploitative systems (e.g., Apartheid) [31]. Moving for-
ward, it could be worth calling for competition authori-
ties in South Africa, along with competition authorities
with similar mandates in other countries [81], to consider
a wider range of harms when determining the extent to
which the market power of firms active in harmful con-
sumer product industries can undermine the welfare of
disadvantaged social groups.

In the US, we identified a number of cases demon-
strating the use of the country’s existing merger laws to
challenge economic concentration in pursuit of multiple
political and economic goals [82]. A notable example was
the decision made by the US Supreme Court in 1966 to
uphold a decision made by the DOJ to block a merger
involving the 10th and 18th largest beer companies in the
country at the time [58]. This decision provides a striking
contrast to the subsequent decisions made by US com-
petition authorities and courts to approve multiple large-
scale mergers involving the world’s largest beer company,
Anheuser-Busch InBev [62, 83, 84]. Promisingly, recent
developments in the US, such as the publication of its
latest merger guidelines in 2023 [85], suggest that the
country’s merger laws may be in the process of being
revived in accordance with how they were often applied
in the post-Second World War period prior to the rise
of the ‘consumer welfare’ standard [82]. Relatedly, it has
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been reported that several other jurisdictions, including
Australia, Canada, and the United Kingdom, have begun
various processes to strengthen their respective merger
policies in a similar way [86—88].

Beyond updating national merger control frameworks,
there is also a strong public health case to implement
new mechanisms, such as a United Nations Competi-
tion Convention to govern cross-border mergers [89], to
improve the regional and international coordination of
merger control. Arguably, such mechanisms will likely
be required to overcome the aggregate failure of merger
control frameworks in diverse jurisdictions, especially in
the global North, to address the consequences of exces-
sive market power in harmful consumer product indus-
tries in the global South, wherein such power has often
manifested as aggressive industry expansion and a corre-
sponding surge in ill health and inequity [4, 79, 90-93].

Strengths and limitations

A strength of this study was that it provided a novel and
systematic approach to analysing a selection of assess-
ments and decisions made by a sample of competi-
tion authorities through a public health lens. The study
involved the analysis of a large number of documents,
sourced from over the course of more than two decades,
rarely analysed in public health research.

The study has a number of important limitations. First,
to manage scope, we chose to focus on cases relating to
four jurisdictions and three industries. Further insights
would likely be provided by expanding this scope to
cover a greater range of jurisdictions and industries of
public health concern. Second, the analysis only focused
on public enforcement cases because we felt this was an
appropriate and important starting point, and also to
manage scope. As such, the analysis did not include pri-
vate enforcement cases, an area which warrants attention
in future work. Third, our ability to systematically iden-
tify cases was limited by the design and functionality of
the search and filter tools on the websites of the selected
competition authorities, as well as the date range of the
records archived. Nevertheless, we felt that the tools
enabled us to find a comprehensive selection of relevant
cases. Fourth, we did not examine the impacts of any of
the competition regulatory decisions made, again mostly
to manage scope. In this respect, a potential avenue for
future research could be to analyse a range of social, eco-
nomic, political, and technological impacts of competi-
tion regulatory decisions pertaining to major cases in
one or more industries of public health concern. Fifth,
we only analysed documents published in English. The
overwhelming majority of documents published by the
EC appeared to be published in English, which could be
partly explained by the fact that the EC mostly focuses on
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competition cases involving at least two Member States,
and because English is one of the official working lan-
guages within the EC. Nevertheless, we acknowledge that
exclusively focusing on documents in English may have
resulted in some cases being excluded from the analysis.

Conclusion

In recent decades, competition authorities in Australia,
the US, and the EU have made many decisions ostensibly
oriented towards increasing the affordability and accessi-
bility of alcohol beverages, soft drinks, and tobacco prod-
ucts. At face value, this is an objective that appears to be
inconsistent with the objective of various public health
policies seeking to minimise consumption-related harms
associated with the same products in question. Never-
theless, it could be argued that, from a public health per-
spective, the main competition regulatory decisions of
concern are not necessarily those oriented towards such
a conflicting objective, but instead are those that pas-
sively facilitate the concentration of market power both
within and across jurisdictional boundaries. Accordingly,
we argue that increasing coherence between competi-
tion regulation and ‘best practice’ public health poli-
cies targeting harmful consumer product industries will
likely need to involve providing competition authorities
and courts with the necessary mandate and powers to
regulate market power in the pursuit of multiple goals,
potentially including, but not limited to, protecting and
promoting the public’s health.
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