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Abstract
Introduction United Nations (UN) agencies are influential global health actors that can introduce legal instruments 
to call on Member States to act on pressing issues. This paper examines the deployment and strength of global health 
law instruments used by UN actors to call on Member States to restrict the exposure of children to unhealthy food 
and beverage marketing.

Methods Global health law instruments were identified from a review of four UN agencies that have a mandate over 
children’s exposure to marketing of unhealthy food and beverage products namely: the World Health Organization 
(WHO); the Food and Agriculture Organization (FAO); the United Nations General Assembly (UNGA) and the UN Office 
of the High Commissioner for Human Rights (OHCHR). Data on marketing restrictions were extracted and coded and 
descriptive qualitative content analysis was used to assess the strength of the instruments.

Results A wide range of instruments have been used by the four agencies: seven by the WHO; two by the FAO; 
three by the UNGA; and eight by the UN human rights infrastructure. The UN human rights instruments used strong, 
consistent language and called for government regulations to be enacted in a directive manner. In contrast, the 
language calling for action by the WHO, FAO and UNGA was weaker, inconsistent, did not get stronger over time and 
varied according to the type of instrument used.

Conclusion This study suggests that a child rights-based approach to restricting unhealthy food and beverage 
marketing to children would be supported by strong human rights legal instruments and would allow for more 
directive recommendations to Member States than is currently provided by WHO, FAO and UNGA. Strengthening the 
directives in the instruments to clarify Member States’ obligations using both WHO and child rights mandates would 
increase the utility of global health law and UN actors’ influence.
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Introduction
Children are exposed to persistent and high volumes of 
unhealthy food and beverage marketing, [1, 2] creating 
social norms and increasing preference and consumption 
of these foods [2–6]. This food marketing goes beyond 
traditional advertising, such as on broadcast media, and 
includes point of sale techniques, product packaging, 
brand marketing, and sponsorship. This marketing phe-
nomenon is driving increased consumption of unhealthy 
food and beverages contributing to a shift in diets 
towards ultra-processed foods [7]. Across the life course, 
this contributes to an increased risk of overweight and 
obesity, cognitive impairments, reduced quality of life 
and non-communicable diseases (NCDs) [7, 8]. The prev-
alence of childhood overweight and obesity globally is 
already at unacceptable levels with 38.2 million children 
under 5 years of age with overweight or obesity as at 2019 
and over 340 million children and adolescents aged 5–19 
with overweight or obese as at 2016 [8–10]. Such preda-
tory marketing techniques, and the consequential effects, 
not only impact on children’s physical and mental health, 
but they are also considered a breach of a child’s right 
to health under the United Nations Convention on the 
Rights of the Child (UNCRC) [11, 12].

UN agencies play an important role in global health 
governance due to the wide range of areas that health 
intersects with as well as the wide reaching scope of the 
various mandates of the different structures within the 
UN system. UN agencies can monitor and communi-
cate the extent of the problem, such as obesity rates or 
human rights issues; they can provide technical guidance 
and capacity building to help Member States address 
those issues; and they can use global health law instru-
ments, such as conventions or principles and standards, 
to influence Member States to act [13]. UN agencies hold 
a position of power in the global health governance sys-
tem to address the issue of unhealthy food marketing and 
its impact on child health and child rights. This paper 
focuses on the utilisation of global health law instru-
ments by relevant UN actors to call on Member States to 
address the exposure of children to unhealthy food and 
beverage marketing.

The rapidly evolving global health environment, largely 
caused by globalisation, has necessitated the emergence 
of global health law, an area of law that addresses the 
complex and dynamic nature of global health [12, 13]. It 
emerges from the more traditional field of international 
health law, which originally focused on the relationships 
between governments, in particular as they related to the 
international spread of specific infectious diseases. With 
the rise of globalisation and our interconnected world, 
global health law became the predominant terminology, 
encompassing a wide range of new actors including mul-
tilateral organizations like the UN, and a corresponding 

range of instruments relevant to this growing field 
[14–16].

There is a range of global health law instruments UN 
actors can utilise to call on Member States to act in rela-
tion to unhealthy food marketing [13, 14, 17]. Scholars 
define this suite of documents as encompassing a scale 
ranging from non-binding voluntary formal norms (no 
obligation to uphold the norms) backed by an authorita-
tive body such as the International Code of Marketing of 
Breastmilk Substitutes to binding formal norms negoti-
ated by authoritative stakeholders (i.e. governments) such 
as the WHO International Health Regulations (2005) or 
the Framework Convention on Tobacco Control [17, 18]. 
Gostin et al. frame these as ‘soft’ and ‘hard’ laws [14, 18] 
with soft laws constituting international instruments, 
other than treaties, that contain non-binding principles, 
norms, standards, or other statements of expected behav-
iour [19]. In international law, hard law (e.g. treaties and 
conventions) creates legally binding obligations on par-
ties involved, which can be enforceable through relevant 
international institutions.

While non-binding norms may not appear as formal 
in a legal sense in domestic law, scholars argue that their 
normative weight and the influence they can have on 
actor behaviour, in particular Member States, in terms 
of domestic law and policy, means it is important to take 
a broad view of the definition of global health law that 
encompasses these instruments [17, 18]. Gostin observes 
that hard and soft legal instruments are often similar in 
form as both are negotiated and adopted by Member 
States, are usually administered by international organi-
zations like the UN, and can be enforced using similar 
mechanisms [18]. For example, the WHO International 
Code of Marketing of Breast Milk Substitutes is not a 
binding international law, but over time its normative 
strength has increased, so that it holds a similar authori-
tative weight to harder laws. The Code is therefore an 
authoritative document that holds normative weight and 
influence, and can be used to hold governments account-
able for their obligations around the marketing of breast 
milk substitutes.

In relation to unhealthy food and beverage marketing, 
four UN agencies have overlapping mandates: the World 
Health Organization (WHO), the Food and Agriculture 
Organisation (FAO), the UN General Assembly (UNGA) 
and the UN Office of the High Commissioner for Human 
Rights (OHCHR). All four use various instruments 
within their jurisdiction to comment on the issue of chil-
dren’s exposure to unhealthy food and beverage market-
ing. Each entity has a different rationale for addressing 
unhealthy food marketing, for example reducing non-
communicable diseases (WHO), reducing malnutrition 
in all its forms (FAO and WHO) or protecting children’s 
right to the highest attainable standard of health (Human 
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Rights agencies), and different mechanisms by which 
they develop their instruments.

A mapping and analysis of the different global health 
law instruments utilised by multiple UN actors has not 
been undertaken in relation to food marketing before. 
Understanding the strengths and weaknesses of the 
current global health law environment in relation to 
unhealthy food and beverage marketing can inform a 
further discussion about the utility of global health law 
to address the global health issue. A comparison of the 
instruments of all four agencies provides a deeper analy-
sis of the global health law landscape, over time, and its 
likely impact on Member States. Assessing the strength 
and nature of the instruments may help explain the global 
policy inertia in regulating the ultra-processed food 
and beverage industry and illustrate how these instru-
ments could be strengthened to improve Member State’s 
actions. Further, understanding how the different man-
dates of the UN agencies overlap and potentially work 
in unison is also an important study as the UN agencies 
begin to increase their multisectoral and coordinated 
responses on global health and food system issues.

While each entity has different mandates, they also 
have different tools and instruments at their disposal to 
create obligations of varying strengths. This paper seeks 
to examine the normative instruments and legal levers 
used by each of these UN actors to call on Member States 
to restrict the exposure of children to unhealthy food and 
beverage marketing. The paper first maps out the various 
instruments used by those agencies, then analyses the 
nature and content of those instruments to understand 
the strength of the instruments by assessing the language 
used.

Methods
The methods for this study were designed to answer the 
research question - how have UN agencies called on its 
Member States to restrict the exposure of children to 
unhealthy food and beverage marketing over time? As 
the intended focus of the research was global health law, 
the study looked at how the UN agencies have used their 
formal powers to call on Member States to act through a 
structured search for UN instruments to identify the key 
documents followed by a qualitative content analysis of 
those documents.

Data collection
A structured search was undertaken to identify key 
instruments from each of the four UN agencies: the 
WHO; the FAO; UNGA; and the OHCHR. A search was 
undertaken of the relevant UN agencies’ websites, key 
UN reports that reference UN instruments and peer-
reviewed journal articles discussing the topic of market-
ing to children to collate the list. The details regarding 

the search methods are outlined in Online Supplemen-
tary Material 1.

The inclusion criteria were that: firstly, the docu-
ment was a UN level agency instrument that called on 
Member States to act in some way to reduce children’s 
exposure to unhealthy food and beverage marketing, as 
opposed to technical advice to aid Member States such 
as WHO reports on policy design. Secondly, to qualify as 
an ‘instrument’, the document had to be a normative or 
legal global health law instrument that fit under the gov-
ernance structures of that entity. A definition of ‘instru-
ment’ was adopted from Moon’s work as ‘a codified rule 
(whether binding or non-binding) with the explicitly-
stated intention to protect or promote health, endorsed 
by a governmental or intergovernmental entity, agreed by 
three or more countries and with effects beyond a single 
region’ [17]. Therefore, thirdly, the instrument had to be 
relevant to all Member States, not specific regions. This 
third criterion was also chosen because the focus of the 
study was global, so instruments had to address all Mem-
ber States. While it is accepted that regional instruments 
could also influence Member States to act, the scope of 
this study was confined to global instruments in the first 
instance so that the corpus of data was manageable.

Figure  1 outlines a hierarchy of relevant global health 
law instruments that each entity has the jurisdiction to 
use. The instruments range from ‘hard laws’ in Row A 
through to ‘soft laws’ in Row C with interpretive instru-
ments in the middle which are instruments that support 
‘hard laws’ and are to be read as part of those instru-
ments. Table 1 also illustrates what each of these catego-
ries mean.

Data analysis
After the instruments were identified, the key attributes 
of the instrument were extracted into an Excel document, 
namely: the date; the official name of the document; the 
UN entity responsible; the type of instrument (Con-
vention, Code, General Comment, Special Rapporteur 
Report, Plan, Strategy, Recommendation, Declaration for 
example); and any reference in the substantive content 
(i.e. the wording of the text) of the instrument relating to 
unhealthy food and beverage marketing. All UN instru-
ments were available in English so language was not a 
barrier to the authors.

A qualitative content analysis was then carried out to 
assess the strength of the instruments. The authors con-
sidered that the strength of the instrument could be char-
acterised by two dimensions: the type of instrument (see 
Table 1) and the language used in the substantive content 
of the instrument. An analysis of these two elements (the 
type of instrument and the strength of the instrument) 
could discern where the instrument sat on the spectrum 
of legal instruments, in terms of whether it was binding 
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or non-binding for example; and how strong the language 
calling on Member States to act was.

Table 1 outlines the description of types of instruments 
categorised into three categories A, B and C.

To analyse the language in the global health law instru-
ments, the authors drew on a well-established policy 
content analysis tool (WellCCat) developed by the Rudd 
Centre and adapted for use in other studies, including 
one of the INFORMAS network’s modules [20–24]. The 
attributes adopted from the policy analysis tool focused 
on the strength of language of the statements being 
communicated from one policy entity to another policy 
entity regarding policy action. Statements considered to 
be ‘weak’ included those that would be hard to enforce 
as they are vague or unclear; focused on goals, sugges-
tions, objectives or recommendations; and utilised lan-
guage such as may, can, could, should, might, encourage, 

suggest, and urge. In contrast, stronger statements would 
include language that indicates that action or regulation 
is required, utilising words such as shall, will, must, have 
to, insist, require, comply and enforce.

To assess the strength of the instrument, the authors 
selected a benchmark considered to be the ‘strongest’ 
directive from UN agencies to Member States to act, 
which was a legally binding document (category A) that 
used strong language to call on Member States to intro-
duce a mandatory regulatory response. This benchmark 
was chosen as consistent independent evaluations assess-
ing the effectiveness of unhealthy marketing restrictions 
globally have shown that mandatory approaches are 
more effective at reducing the power and exposure of 
unhealthy food marketing [25–29]. On the other hand, 
government-led or industry-led voluntary codes are, 
more often than not, found to be ineffective [25, 30–36]. 

Table 1 Description of global health law instruments
Category 
A

Binding instruments: binding formal norms negotiated by authoritative stakeholders (i.e. governments). Examples: UN 
Convention on the Rights of the Child, Framework Convention on Tobacco Control

Hard 
Law

Category 
B

Interpretive instruments: instruments used to interpret what the treaty means – considered part of the treaty law. Examples: 
(Committee on the Rights of the Child General Comment No. 15 (2013) on the right of the child to the enjoyment of the highest 
attainable standard of health)

Soft 
law

Category 
C

Non-binding instruments: voluntary formal norms backed by an authoritative body that are not binding (no obligation to uphold 
the norms). Examples: WHO Global Strategies, Action Plans or Frameworks for Actions. Codes such as the International Code of the 
Marketing of Breastmilk Substitutes

Fig. 1 A hierarchy of relevant global health law instruments
Under the WHO Convention, the WHO has the ability to introduce binding regulations, but only for specific health topics like infectious disease preven-
tion, none of which relate to preventing non-communicable diseases. WHO Regulations are therefore not indicated in Fig. 1. While the instruments in 
category C are all different in their construction, legally they have the same standing as non-binding instruments [13]
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Given this, any explicit mention in the instrument calling 
on Member States to work with or consult with the food 
and beverage industry was by proxy considered a weak 
directive.

With this conceptual underpinning, a content analysis 
was undertaken assessing the following questions:

  • What action words are used – how are Member 
States called on to act?

  • In what context are the action words used?
  • How does the language change over time across 

instruments?

Results
Mapping of instruments
After mapping the instruments a list of the instruments 
employed was created. Table  2 outlines the key instru-
ments used in date order.

Figure  2 outlines the timeline of the instruments to 
show the history of the normative and legal levers utilised 
by each entity studied. The instruments are split into 
category A,B and C from Table  1 along the y axis. The 
instruments are then colour coded according to the key 
to show which UN agency they belong to.

Nature of instrument and strength of language
WHO instruments
Seven WHO instruments spanning thirteen years (2004 
to 2017) were assessed. All the instruments fitted into 
Category C with the WHO Set of Recommendations 
being the centrepiece that was specific to food marketing 
[36], [37], [38], [39], [40], [7], [41]. Over time the types of 
instruments utilised varied, illustrating an ongoing com-
mitment to including marketing restrictions in the global 
health discourse.

Before 2010, marketing restrictions were mentioned in 
the Global Strategy (2004) [37] and Action Plan (2008) 
[38]. The discourse in the WHO instruments began to 
identify marketing of unhealthy food as an issue, partic-
ularly the influence marketing has on food choices and 
dietary habits. Governments were encouraged to act, 
but there was a conciliatory approach for governments 
to work with consumer groups and the private sector - 
which included the advertising sector - to develop appro-
priate multi-sectoral approaches to deal with marketing 
of food to children, and to deal with ‘such issues as spon-
sorship, promotion and advertising’ [37]. By 2008, the 
discourse changed, as Member States were encouraged to 
develop frameworks or mechanisms, to promote ‘respon-
sible marketing’ as opposed to restricting the food and 
beverage industries more harmful practices [38].

The WHO Set of Recommendations, introduced in 
2010, was important, as while it was not a binding docu-
ment, it was primarily focused on providing Member 
States with a clear mandate to act on food marketing to 

Table 2 List of the key instruments
WHO 2004- Global Strategy on Diet, Physical Activity 

and Health [37]
2008- Action Plan for the Global Strategy for the 
Prevention and Control of Non-communicable 
diseases 2008–2013 [38]
2010- WHO Set of Recommendations on the 
Marketing of Foods and Non-alcoholic Bever-
ages to Children (WHO Set of Recommenda-
tions) [39]
2012- Framework for implementing the WHO 
Set of Recommendations [40]
2013- Global Action Plan for the Prevention 
and Control of Noncommunicable Diseases 
2013–2020 [41]
2016- Report of the Commission on Ending 
Childhood Obesity [7]
2017- Appendix 3 of Global Action Plan: Tack-
ling NCDs: ‘Best Buys’ and other recommended 
interventions for the prevention and control of 
non-communicable diseases [42].

Cat C

FAO (in 
collabora-
tion with 
WHO)

2014- Rome Declaration on Nutrition: Confer-
ence Outcome Document of the Second 
International Conference on Nutrition [43]
2014- Framework for Action to implement the 
Rome Declaration on Nutrition [44]

Cat C

UNGA 2011- Political Declaration of the High-Level 
Meeting of the General Assembly on Non-
Communicable Diseases [45]
2014- Outcome document of the High-Level 
Meeting of the General Assembly on Non-
communicable diseases [46]
2018- Political declaration of the 3rd High-Level 
Meeting of the General Assembly on Non-
Communicable Diseases [47]

Cat C

UN Human 
Rights

2000- UN Convention on Rights of the Child 
(UNCRC) [48]
2013- Committee on the Rights of the Child 
General Comment No. 15 (2013) on the right of 
the child to the enjoyment of the highest attain-
able standard of health (art. 24) [49]
2013- Committee on the Rights of the Child 
General Comment No. 16 (2013) on State ob-
ligations regarding the impact of the business 
sector on children’s rights [50]
2014- Report of the Special Rapporteur on the 
Right to Health: unhealthy foods, non-commu-
nicable diseases and the right to health [51]
2014 - Report of the Special Rapporteur on the 
Right to Food: The transformative potential of 
the right to food [52]
2016- Report of the Special Rapporteur on the 
Right to Health: Sport and healthy lifestyles as 
contributing factors to the Right to health [53]
2020: Statement by the UN Special Rappor-
teur on the right to health on the adoption of 
front-of-package warning labelling to tackle 
NCDs [54]
2021- Committee on the Rights of the Child 
General Comment No. 25 (2021) on children’s 
rights in relation to the digital environment [55]

Cat 
A for 
UNCRC
Cat B 
for re-
main-
der
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children, stating the ‘evidence shows a clear rationale for 
action’ by Member States [39]. The WHO Set of Rec-
ommendations were developed in consultation with 
Member States and they recognised that Member States 
acknowledged the need to ‘develop appropriate policy 
mechanisms’. The main purpose of the WHO Set of Rec-
ommendations was stated as ‘to guide efforts by Member 
States in designing new policies, or strengthening exist-
ing policies, on food marketing communications to chil-
dren in order to reduce the impact of marketing foods 
high in saturated fats, trans-fatty acids, free sugars or salt’ 
[39].

The WHO Set of Recommendations called on Mem-
ber States to choose a policy approach which could range 
from statutory regulation (government introducing leg-
islation to compel industry to act such as in Chile), to 

co-regulation (government co-designing the regulatory 
approach that is then voluntary to adhere to such as the 
previous regulatory approach in the United Kingdom), to 
industry self-regulation (industry creates its own policy 
and voluntarily chooses whether to adopt it or not such 
as the EU Pledge). While the WHO Set of Recommen-
dations did not stipulate that a statutory regulation was 
the most appropriate option, which would have been the 
strongest directive, it did recommend that ‘governments 
were in the best position to set direction and overall 
strategy’ and that when governments engaged with other 
stakeholders ‘care should be taken to protect the pub-
lic interest and avoid conflict of interest’. Communica-
tion with all stakeholder groups was encouraged. When 
Member States endorsed the WHO Set of Recommenda-
tions with World Health Assembly Resolution 63.14, the 

Fig. 2 Timeline of global health law instruments introduced 2000–2021

 



Page 7 of 12Sing et al. Globalization and Health           (2023) 19:45 

resolution urged Member States ‘to take necessary mea-
sures to implement the recommendations’; identify the 
most suitable policy option given national circumstances; 
and to cooperate with civil society, public and private 
stakeholders in implementing the recommendations 
‘while ensuring avoidance of potential conflicts of inter-
est’ [42]. However, including such a wide range of regula-
tory options weakened the directive overall.

Following its publication, all further WHO instruments 
referred to Member States implementing the WHO Set 
of Recommendations, including the Global Action Plan 
on the Prevention and Control of NCDs 2013–2020 [41]; 
the WHO Commission on Ending Childhood Obesity 
[7]; as well as the WHO ‘Best Buys’ and other Recom-
mended Interventions for the Prevention and Control of 
NCDs [43]. The language ranged from a weaker direc-
tive of ‘consider implementation of ’ in the WHO Set of 
Recommendations [41] to a stronger directive of ‘urging 
Member States’ [7] and give ‘high priority’ to the imple-
mentation of the WHO Set of Recommendations ‘as 
being integral to making progress towards the voluntary 
global targets’ [7].

The WHO Commission on Ending Childhood Obesity 
(ECHO Commission), made up of 15 independent expert 
commissioners, who were selected because of their emi-
nent positions in the field, provided a further directive 
on the lack of appropriate action by Member States, stat-
ing that the exposure of children to unhealthy food and 
beverage marketing was still a ‘major issue’ ‘demanding 
change’ [7]. The Commission report expressly voiced its 
position that Member States had failed to ‘give signifi-
cant attention’ to the WHA63.14 Resolution that imple-
mented the WHO Set of Recommendations and called 
for this issue to be addressed by Member States by ‘devel-
oping regulations in line with the WHO Set of Recom-
mendations’ [7].

In 2017, the WHO published ‘Tackling NCDs: ‘Best 
Buys’ and other Recommended Interventions for the Pre-
vention and Control of NCDs’ that listed a set of policy 
interventions Member States could introduce to address 
NCDs. ‘Implementing the Set of Recommendations’ was 
omitted from the ‘Best Buys’ i.e. the most favourable pol-
icy options but it was listed as an ‘overarching/enabling 
action’ [43]. The status of an overarching/enabling action 
opposed to a Best Buy policy intervention was not clear, 
but the omission could have been due to a lack of data 
available to ascertain how cost effective the policy inter-
vention would be, or it could be a political decision not 
to prioritise marketing restrictions. But the message this 
distinction could send Member States regarding the lack 
of importance of the WHO Set of Recommendations is 
important to note because it could weaken the direc-
tive from the WHO to Member States to implement the 
WHO Set of Recommendations.

The WHO Set of Recommendations, is an instrument 
that sets a benchmark for how Member States should 
address the issue of food marketing. However, this bench-
mark document is an example of a soft law and while 
the instrument is dedicated to directing Member States 
to act on the issue, it fails to propose a mandatory gov-
ernment-led response to the issue. What is then impor-
tant to note is that subsequent instruments also adopted 
language directing Member States to act regarding that 
instrument, which varied over time. The ECHO Report 
provided the strongest directive to Member States and 
was the most critical of the performance of those States 
to implement the WHO Set of Recommendations. This 
contrasts with the ‘Best Buys’ instrument, introduced one 
year later, that did not direct Member States to imple-
ment marketing restrictions in the same way as other 
policies. Therefore, the language did not strengthen over 
time.

FAO instruments
Two FAO instruments introduced in 2014 were assessed, 
both of which fit into Category C [43, 44]. The Rome Dec-
laration on Nutrition [44] was an outcome document of a 
large inter-governmental conference on Nutrition held in 
2014. The Framework for Action [45] was drafted to aid 
Member States to implement the Rome Declaration.

The language in the Rome Declaration was less direct, 
stating that inappropriate marketing of food and non-
alcoholic beverages to children should be avoided ‘as 
recommended by resolution WHA63.14’ (the resolution 
endorsing the WHO Set of Recommendations). The Dec-
laration also recognizes that ‘governments should protect 
[...] children, from inappropriate marketing and publicity 
of food’ [44]. However, a specific recommendation in the 
Framework for Action to implement the Rome Declara-
tion was that Member States ‘regulate’ the marketing of 
food and non-alcoholic beverages to children ‘in accor-
dance with the WHO Set of Recommendations’. This was 
the first use of the word regulate  (and was later used in 
the ECHO Report), although this could cover a host of 
regulatory options not just mandatory government legis-
lation [45].

UNGA instruments
As a result of the three High Level Meetings on NCDs 
held in 2011, 2014 and 2018, a set of commitments were 
produced, [45, 46] all Category C instruments. In 2011 
and 2014, the WHO Set of Recommendations were dis-
cussed. In 2011, the Political Declaration ‘promotes 
the implementation of the WHO Set of Recommenda-
tions’. The Declaration states that the parties (Member 
States) agree to ‘promote the development and initi-
ate the implementation, as appropriate, of cost-effective 
interventions to reduce high fat, sugar and salt products 
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including through discouraging the marketing of foods 
that contribute to unhealthy diets’ [47].

In 2014 the Outcome Document called for a mobili-
zation of political will and financial resources to restrict 
marketing and advertising to children. The Document 
stated it ‘recognised that the implementation of the 
WHO Set of Recommendations will accelerate efforts to 
reduce non-communicable diseases’ [46].

However, at the third and most recent High-Level 
Meeting in 2018, the Political Declaration was silent on 
the WHO Set of Recommendations. Instead, the only 
mention of marketing restrictions is in reference to invit-
ing the private sector to commit to further reduce the 
exposure of children to unhealthy food and beverage 
marketing [48].

Three instruments spanning five years were assessed. 
The language directing Member States to act on food 
marketing weakens significantly over time. It is unclear 
from the documents what the cause of this weakening 
is but options include political pushback, emerging evi-
dence of lack of effectiveness of policies, or increasing 
uncertainty about the optimal action.

UN human rights instruments
Eight instruments spanning twenty-one years (2000 to 
2021) were analysed: one overarching convention - the 
UNCRC (Category A) [49] - and seven instruments that 
aid in interpreting the obligations of Member States 
under that Convention (Category B) [49], [50], [51], [52], 
[53], [54], [55].

The instruments and the mechanisms for action 
addressing food marketing are different in the UN human 
rights field. The UNCRC is the overarching instrument 
used which codifies, in Article 24, the duty of Member 
States to respect, protect and fulfil the child’s right to 
the highest attainable standard of health and in Article 
6 that Member States will ensure the survival and devel-
opment of the child [56]. To understand how to imple-
ment those Articles, other UN instruments such as the 
General Comments from the Committee on the Rights of 
the Child, the Reports of the Special Rapporteurs and the 
Country Reports from the Committee aid in interpret-
ing the UNCRC and provide direction to Member States 
[56].

In 2013, the Committee on the Rights of the Child pro-
vided a General Comment on Article 24 stating that the 
marketing of foods and drinks high in fat, salt or sugar 
‘especially when such marketing is focused on children – 
should be regulated’ [50]. In General Comment on Busi-
ness and Children’s Rights No 16, the Committee stated 
that ‘preventative measures such as effective regulation 
and monitoring of advertising and marketing’ will be 
necessary to implement Article 6 [51].

In 2021, a General Comment regarding children’s 
rights in the digital environment was issued. This was a 
call for stronger regulation of the digital environment, 
and in particular reference to unhealthy food and bever-
age marketing. The instrument states that all targeted or 
age-inappropriate advertising, marketing and other digi-
tal services ‘should be regulated [...] to prevent children’s 
exposure to certain food and beverages’ (among other 
things) [57].

Three Special Rapporteurs have included directions 
to Member States in their annual reports to the Human 
Rights Council. While these reports are not solely con-
cerned with the UNCRC, they still provide guidance on 
the topic of marketing to children. In 2014, a Special Rap-
porteur made the most compelling directive to Member 
States:

“Owing to the inherent problems associated with 
self-regulation and public–private partnerships, 
there is a need for States to adopt laws that prevent 
companies from using insidious marketing strate-
gies. The responsibility to protect the enjoyment of 
the right to health warrants State intervention in 
situations when third parties, such as food compa-
nies, use their position to influence dietary habits by 
directly or indirectly encouraging unhealthy diets, 
which negatively affect people’s health. Therefore, 
States have a positive duty to regulate unhealthy 
food advertising and the promotion strategies of 
food companies. Under the right to health, States are 
especially required to protect vulnerable groups such 
as children from violations of their right to health.” 
[51]

The Special Rapporteur on the Right to Food stated in 
a report in 2014 that to reshape food systems Member 
States should ‘adopt statutory regulation on the market-
ing of food products, as the most effective way to reduce 
high fat, salt and sugar foods being marketed to children 
and other groups’ [53].

In 2016, the UN Special Rapporteur on the Right to 
Health called on Member States to adopt laws that limit 
the marketing of unhealthy food and beverages in school-
based sporting activities and at professional sporting 
events. He also stated that Member States should ‘ban 
the advertising, promotion and sponsorship of all chil-
dren’s sporting events, and other sporting events which 
could be attended by children, by manufacturers of alco-
hol, tobacco and unhealthy foods’ [54].

In line with other legal analyses of this area [12, 58–
61], this review shows Article 24 of the UNCRC has 
been interpreted by subsequent instruments to encom-
pass reducing food and beverage marketing by adopt-
ing statutory regulations. All six Category B interpretive 
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instruments mention the need to regulate food and bev-
erage marketing and two mention the inappropriateness 
of industry involvement through self-regulatory mea-
sures. Given that the UNCRC states that Member States 
have the obligation to take “all appropriate legislative, 
administrative, and other measures for the implemen-
tation” of all rights, the human rights global health law 
instruments can provide a strong directive to Member 
States to act.

Discussion
A wide range of global health and international human 
rights legal instruments have been used over time by the 
four UN agencies: seven by the WHO over thirteen years; 
two by the FAO over one year; three by the UNGA over 
seven years; and eight by the OHCHR over twenty-one 
years. The language calling for action on restricting mar-
keting of unhealthy food to children by the WHO, FAO 
and UNGA was weaker overall than the rights-based 
instruments from the human rights bodies. The WHO, 
FAO and UNGA instruments do not explicitly call for 
Member States to implement government-led mandatory 
regulations. The strength of the language is also not con-
sistent, does not get stronger over time and varies based 
on the type of instrument. In contrast, the UN Human 
rights instruments call for government regulations to be 
enacted in a more directive manner. All the WHO, FAO 
and UNGA instruments are ‘soft’ laws and are classi-
fied as Category C instruments. There is one Category 
A binding convention in the human rights field, the 
UNCRC, and six interpretive instruments (Category B).

Once the WHO Set of Recommendations were intro-
duced the most common language was to call on Member 
States to implement those Recommendations with vary-
ing degrees of strength. The strongest language used by 
these actors is the WHO Commission on Ending Child-
hood Obesity in the Resolution that passed the Commis-
sion’s final report ‘urging’ Member States to implement 
the WHO Set of Recommendations. However, after 2016, 
the language used weakens again. This is exemplified by 
the 2018 Political Declaration that is the first UN High 
Level Meeting on NCDs where the WHO Set of Recom-
mendations is not mentioned. Instead, it invites the pri-
vate sector to commit to further reduce the exposure of 
children to unhealthy food and beverage marketing.

Of most importance is that the WHO Set of Recom-
mendations does not stipulate what is considered ‘imple-
menting’ in the sense that an industry self-regulatory 
initiative backed by government could suffice. However, 
industry initiatives have been shown to be less impact-
ful to reduce the exposure of children to unhealthy food 
and beverage marketing by a wealth of empirical studies 
[27–30, 36, 62–66]. Given the evidence that has emerged 
since the WHO Set of Recommendations were published, 

that mandatory responses to marketing are more effec-
tive than self-regulatory responses [26–29, 35, 62–66] 
this relaxed directive to Member States is becoming 
obsolete.

In comparison, the language used by the global actors 
in the human rights space is stronger. In this sector, there 
is an overarching convention, the strongest global health 
law instrument the UN system can implement. While 
the UNCRC itself is silent on food marketing, the inter-
pretation of the Convention, through the rights-based 
infrastructure (General Comments, Special Rappor-
teur reports and Committee reports) and the rhetoric 
of the UN actors regarding child rights and marketing 
of unhealthy food includes strong language to encour-
age or even require government action. Of interest is 
the language that directly calls on Member States to use 
legal instruments to regulate the issue. All six Category 
B interpretive instruments mention the need to regulate 
food and beverage marketing and two mention the inap-
propriateness of industry involvement through self-regu-
latory measures.

While global health law on restricting children’s expo-
sure to food marketing might be inconsistent, the solu-
tion is not necessarily to establish a more binding ‘hard’ 
law instrument like a convention. Global health law has 
emerged to address a need for a variety of binding and 
non-binding instruments to deal with the global nature 
of health issues where traditional international health 
law instruments, namely conventions, are no longer agile 
enough to address pressing issues. While the ‘soft’ instru-
ments may appear weaker and therefore less effective, 
without the flexibility provided by global health law, such 
instruments may not have been introduced [14, 15, 67]. 
Removing the onus for state ratification, the soft instru-
ments can help build a negotiated but shared vision for 
health issues that can codify a new health norm [14, 18].

When the global health law instruments in this study 
are assessed concurrently, a much stronger picture 
emerges of the international norm that Member States 
have agreed to in a multitude of ways through the mech-
anisms of four different UN actors. The research shows 
there has been a developing understanding and focus 
on the issue of restricting unhealthy foods and bever-
age marketing to children over time. This existing infra-
structure could be built upon to further embed the policy 
action required from Member States.

Other global health instruments could be added to the 
infrastructure to clarify the obligations of Member States, 
particularly around introducing mandatory legislative 
options as opposed to co-regulatory or self-regulatory 
approaches. For example, in 2019 the WHO UNICEF Child 
Rights Commission called on the UN system and Member 
States to introduce an Optional Protocol to the UNCROC 
to protect children from an array of harmful commodity 
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marketing including sugar-sweetened beverages, which is 
now under consideration [68]. Optional Protocols to human 
rights treaties are treaties in their own right, and are open 
to signature, accession or ratification by countries who are 
party to the main treaty. The Optional Protocols includes 
an inquiry procedure, as well as a complaints procedure. 
An inquiry procedure enables the Committee to conduct 
inquiries into serious and systematic abuses of children’s 
human rights in countries that become State parties to the 
Optional Protocol. The introduction of this global health 
law instrument would increase the influence of UN actors 
over Member States to act. The WHO Set of Recommen-
dations should be updated so that industry self-regulation is 
no longer an option for Member States to meet their com-
mitments under this instrument.

It is important to consider that global health law is only 
one area of global health governance that can be used to 
address a global health issue [17, 67, 69]. Other governance 
tools include: mobilising financial resources or expertise 
on a subject area, convening multi-stakeholder events to 
discuss issues, or introducing accountability mechanisms 
including more stringent monitoring [13, 62]. As such, 
global health law cannot be considered in isolation as the 
only lever available to UN actors. There are other levers 
and mechanisms by which global health issues can get on 
the global political agenda, mobilise support and expertise 
and compel Member States to act. Further research could 
investigate mechanisms to increase accountability and man-
age conflicts of interest that could be utilised to support 
and strengthen the existing global health law infrastructure. 
For example, researching how the UN’s approach to engag-
ing with the tobacco industry could be adopted in relation 
to the food and beverage industry in the formation of the 
global health law instruments.

This research illustrates an existing infrastructure of 
global health law instruments, which in many instances lack 
strength, but are nonetheless, in combination, a strong base 
on which to build upon. O’Cathaoir states that the human 
rights systems should harness the WHO Set of Recommen-
dations (as they pertain to the control and prevention of 
NCDs) and in return the WHO should leverage the human 
rights instruments already in existence [70]. This proposi-
tion could be directly applied to the specific case of food 
marketing. If the existing instruments are strengthened 
there is potential for the global UN actors to have more 
influence over the issue of children’s exposure to unhealthy 
food and beverage marketing.

Conclusion
When the global health law instruments in this study are 
assessed in conjunction with each other, a much stronger 
picture emerges of the international norm that Member 
States have agreed to in a multitude of ways through the 
mechanisms of four different UN actors. This study shows 

there has been a developing understanding and focus on the 
issue of restricting unhealthy foods and beverage marketing 
to children over time, particularly in the more recent history 
when the human rights actors have emerged. While some of 
the existing global health law instruments are weak, in large 
part due to the impact of the political pressure from private 
actors and power dynamics of the multiple global health 
actors at play, the existing infrastructure could be strength-
ened to call on more Member States to regulate unhealthy 
food and beverage marketing. Strengthening the directives 
in the global health law instruments to clarify Member 
States’ obligations using both WHO and OHCHR mandates 
could increase the utility of global health law and the influ-
ence of UN actors.
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