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Abstract

Background: In late 2018 the United States, Canada, and Mexico signed a new trade agreement (most commonly
referred to by its US-centric acronym, the United States-Mexico-Canada Agreement, or USMCA) to replace the 1994
North American Free Trade Agreement (NAFTA). The new agreement is the first major trade treaty negotiated under the
shadow of the Trump Administration’s unilateral imposition of tariffs to pressure other countries to accept provisions
more favourable to protectionist US economic interests. Although not yet ratified, the agreement is widely seen as
indicative of how the US will engage in future international trade negotiations.

Methods: Drawing from methods used in earlier health impact assessments of the Trans-Pacific Partnership agreement,
we undertook a detailed analysis of USMCA chapters that have direct or indirect implications for health. We began with
an initial reading of the entire agreement, followed by multiple line-by-line readings of key chapters. Secondary sources
and inter-rater (comparative) analyses by the four authors were used to ensure rigour in our assessments.

Results: The USMCA expands intellectual property rights and regulatory constraints that will lead to increased drug
costs, particularly in Canada and Mexico. It opens up markets in both Canada and Mexico for US food exports without
reducing the subsidies the US provides to its own producers, and introduces a number of new regulatory reforms that
weaken public health oversight of food safety. It reduces regulatory policy space through new provisions on ‘technical
barriers to trade’ and requirements for greater regulatory coherence and harmonization across the three countries. It
puts some limitations on contentious investor-state dispute provisions between the US and Mexico, provisions often
used to challenge or chill health and environmental measures, and eliminates them completely in disputes between the
US and Canada; but it allows for new ‘legacy claims' for 3 years after the agreement enters into force. Its labour
and environmental chapters contain a few improvements but overall do little to ensure either workers’ rights or
environmental protection.

Conclusion: Rather than enhancing public health protection the USMCA places new, extended, and enforceable
obligations on public regulators that increase the power (voice) of corporate (investor) interests during the development
of new regulations. It is not a health-enhancing template for future trade agreements that governments should emulate.
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Background

On November 30th 2018, the United States, Canada, and
Mexico signed their ‘NAFTA 2.0 agreement, generally
referred to as the USMCA or, in Canada, the CUSMA and,
in Mexico, the T-MEC (each country is entitled to position
itself first when referencing the agreement). Negotiation of
the agreement was strained and took place in the context
of the US Trump Administration’s imposition of steel and
aluminum tariffs affecting both Canadian and Mexican
manufacturing. In doing so, the US invoked a ‘national
security’ exemption under World Trade Organization
(WTO) rules, subsequently challenged under WTO dis-
pute settlement rules, but likely years away from re-
solution. Trade war pressures emanating from the Trump
Administration are widely seen as leading to a ‘NAFTA 2.0’
that is largely beneficial to US corporate and political
interests, although both Canada and Mexico were able
to protect some of their own interests.

The three countries have deeply integrated economies:
Canada and Mexico are the top two trading partners of
the US, while Canada and Mexico rank third with each
other. The total value of trade in goods and services be-
tween the three countries in 2017 was USD 1.3 trillion,
USD 673 billion in US/Canada trade, USD 616 billion in
US/Mexico trade [1], and USD 33 billon in Canada/
Mexico trade [2]. Economic reliance on exports to the
US, however, is greater for both Canada and Mexico
than the reverse, given the much larger size of the
American domestic economy. All three countries have
made positive claims about the new agreement, empha-
sizing its economic benefits to their own economies
while also claiming improved labour and environmental
protection measures.

To the extent that economic growth consequent to the
agreement is both equitable and ecologically sustainable,
it will have knock-on positive health impacts. Whether
this is likely to be the case is a matter of ongoing debate.
There are also palpable concerns that the agreement’s
new measures on intellectual property and regulatory
coherence will limit the public health policy space of all
three countries or, at best, will lead to regulations in
Canada and Mexico more closely aligned with those in
the US which, at the national level, is currently favouring
corporate self-regulation over government legislation. At
this point in time (May 2019) the USMCA has yet to be
ratified by all three Parties. Although this is expected to
occur sometime later in the year, it is still possible that
push-back on the agreement in the US, from both
political parties, could prevent it from entering into
force in its current form.

In this article we assess the health implications of the
USMCA following the methods and approach we used
in our earlier health impact assessment (HIA) of the
Trans-Pacific Partnership Agreement (TPP) [3-6] (now
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the CPTPP following the US withdrawal from the agree-
ment in early 2017). We begin by discussing how the
USMCA’s provisions on intellectual property rights
(IPRs) are likely to affect access to medicines, before
turning to multiple new measures in the agreement that
are likely to diminish governments autonomous policy
space. Changes to investment protection rules (often
used to challenge environmental or other public health
measures) herald a more positive health outcome, but
will continue to allow for foreign investor suits against
new government regulations considered to be an ‘expro-
priation’ of the value of their investment for several
more years. We then turn to the claimed improvements
in labour and environmental protection. Throughout we
use the WTO and the CPTPP agreements as compa-
rators to highlight changes in the USMCA. We conclude
with a discussion of what the USMCA portends for the
future of new regional or bilateral free trade agreements
(FTAs), and the future of the multilateral trading system
(the WTO).

Pharmaceuticals and access to medicines
Several chapters and annexes of the USMCA have impli-
cations for pharmaceutical policy and access to medicines.
Consistent with the well-documented US ‘template
approach’ to negotiating trade agreements, where each
trade agreement negotiated builds on the last [7], the
USMCA text relevant to pharmaceuticals generally
takes the TPP text as its starting point [8]. In some
areas the commitments are broadened and/or deepened
in comparison with the TPP, and the USMCA also
reinstates some TPP provisions that were suspended
in the CPTPP following the withdrawal of the US.
The most significant chapter in terms of access to
medicines is Chapter 20 (Intellectual Property Rights).
This chapter includes many of the ‘TRIPS-Plus’ rules'
from the TPP as originally negotiated, including the
following obligations, which were subsequently suspended
in the CPTPP:

o the requirement to make patents available for ‘new
uses of a known product, new methods of using a
known product, or new processes of using a known
product’ (USMCA Art. 20.36 para 2), which
facilitates ‘evergreening’ of pharmaceutical patents;

e patent term adjustment (i.e. extension) for
‘unreasonable’ granting authority delays (Art. 20.44)
and for ‘unreasonable or unnecessary’ delays in the
marketing approval process (Art 20.46) —
mechanisms for lengthening the patent term beyond
20 years for many drugs;

e protection of undisclosed test or other data
submitted to regulatory authorities (Art. 20.48),
preventing regulators from using the clinical trial
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data submitted by the originator company to assess
an application from a generic company for a period
of time (at least 5 years for new pharmaceutical
products, and either an additional 3 years for test
data submitted to support a new use or formulation,
or 5 years for combination products including a
drug that has not previously been approved);

e a 10 year period of ‘effective market protection™
for biologics (medicines produced from living cells
and other biological materials via biotechnology
processes, which include many new cancer and
immunotherapy drugs) (Art. 20.49), the longest
period of market protection for such drugs
negotiated in a trade agreement to date [8, 9].

In addition to reinstating these suspended TPP pro-
visions, the USMCA (Art. 20.51) also reproduces the
CPTPP’s ‘patent linkage’ obligation, which establishes
a link between the patent status of medicines and the
marketing approval process, potentially delaying the
market entry of generics while disputes over possible
patent infringement are resolved.

There is a large body of research tracing the impli-
cations of these types of TRIPS-Plus provisions for
access to medicines, which all serve to delay the market
entry of less expensive generic and biosimilar® medicines
(see, for example [10—12]). Similar to the TPP (and other
recent regional or bilateral trade agreements) the
USMCA recognizes the flexibilities afforded in the 2001
Declaration on TRIPS and Public Health (Art.20.A.6)
which allows for compulsory licensing of generic ver-
sions of patented drugs, thereby lowering their costs.
Use of compulsory licensing remains limited, however,
particularly for medicines other than antiretroviral drugs
[13, 14], and the use of this TRIPS flexibility is likely to
continue to face fierce opposition from countries with
sizeable research-based pharmaceutical industries,
especially if invoked for biologics.

Indeed, the extended protection for biologics, which
are expected to comprise almost 28% of the global
pharmaceutical market by 2020 [15], is of particular
health concern. Biologics are currently eligible for 8
years of market protection in Canada (with an extension
of 6 months for drugs where tests have been undertaken
in children), so the change required to implement the
USMCA will be incremental. In Mexico, however, the
effect will be more dramatic, as biologics are not
currently subject to data protection [8]. In this context,
any delays to the market entry of biosimilars would
come at a high cost. The actual impact of extending
market protection is difficult to ascertain, as the market
protection period commences on the date of marketing
approval; in many cases the patent protection will extend
beyond the market protection period. A recent Canadian
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Parliamentary Budget Office review estimated that the
USMCA patent market protection provisions for biologics
would increase drug costs by as much as CDN$169
million by 2029, increasing each year thereafter [16].
Another study predicted annual lost savings in the range
of $0 to $305.8 million depending on whether patents
would expire or be challenged prior to the end of the
market protection period [9]. Although the number of
drugs affected may be small, the cost impact for each may
be large: in Canada, for example, potential savings from
biosimilars are estimated at between 8 and 43% of the cost
of the original drug [7]. In the US, the USMCA biologics
provisions would stymie attempts to wind back the
current 12 year market exclusivity period for biologics to
7 years, as proposed in legislation introduced to Congress
in 2017 to improve access to medicines [17].

Beyond the intellectual property chapter, a number of
other chapters and annexes of the USMCA have implica-
tions for access to medicines. Possibly the most significant
of these is Chapter 29 (Publication and Administration)
which includes a set of rules applying to national pro-
grams for listing pharmaceuticals for reimbursement.
These provisions are almost identical to Annex 26-A of
the TPP. The detailed procedural rules which these
programs must follow were suspended in the CPTPP after
the US withdrew, but have been incorporated once again
into the USMCA. Neither Canada nor Mexico currently
have a national pharmaceutical program which is covered
by the rules (which are also not enforceable through
state-state dispute settlement). If either country introduces
one in the future, however, it will be expected to comply
with a set of rules that may limit flexibility in decision
making about which drugs to subsidise and when, and
will require avenues for pharmaceutical company input
to the process [9].

Finally, there are a number of other parts of the
USMCA text which touch on other aspects of phar-
maceutical policy aside from access to medicines. An
example is Annex 12-F (Pharmaceuticals), which sets
out detailed procedural requirements for marketing
approval processes and pharmaceutical inspections. This
is very similar to Annex 8-C of the TPP, which includes
provisions that may lower standards for assessing drug
safety and efficacy, increase pressure to speed up regula-
tory processes (with concomitant safety risks), and place
constraints on the public release of information about
pharmaceutical inspections [9].

Regulatory policy space

Policy space refers to how international treaties or global
trade rules can affect the flexibilities of national, state/pro-
vincial, and local governments to enact domestic policies,
regulations, or other measures. The potential for trade
agreements to impinge upon governments’ abilities to
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regulate in the interest of health, environmental, and
social protection has long been a concern amongst trade
policy analysts [3-6, 18]. The preamble to the USMCA
attempts to assuage concerns about the agreement’s
impact on regulatory policy space by affirming the “in-
herent right to regulate and resolve to preserve the flexi-
bility of the Parties to set legislative and regulatory
priorities, in a manner consistent with this Agreement’.
The italicized phrase, consistent with other recent agree-
ments such as the TPP, essentially requires government
measures to abide wholly with the rules set out in the
USMCA. This perforce requires a detailed look at what
those new rules mean. Although the preamble continues
to state that Parties are able to “protect legitimate public
welfare objectives, such as public health, safety, the
environment, the conservation of living or non-living
exhaustible natural resources, the integrity and stability of
the financial system and public morals,” once more this
must be “in accordance with the rights and obligations
provided in this Agreement”. We return to this issue later
in our paper when we discuss permissible exceptions to
USMCA trade rules.

Agriculture
The first regulatory concern appears in Chapter 3 (Agri-
culture), an issue of importance to all three Parties.
Canada and Mexico rank first and third as markets for US
food and agricultural exports [19], while almost 80% of all
Mexican agriculture exports go to the US [20]. The legacy
of NAFTA 1.0, however, was devastating for Mexican
farmers. Under NAFTA rules Mexico was required to
eliminate tariffs over a 15year period on heavily sub-
sidized agricultural imports from the US. Corn tariffs were
eliminated much more rapidly, resulting in a sudden,
sharp drop in corn prices in Mexico and ‘dumping’ of
heavily subsidized US corn products [21]. NAFTA did not
eliminate such subsidies, with US subsidies on agricultural
exports to Mexico rising dramatically while Mexico’s
(considerably weaker) agricultural subsidies going pri-
marily to large commercial producers rather than to
small-scale farmers [22]. These trade-related policy shifts
lead to nearly 5 million rural farmers being displaced
between 1991 and 2007, with 3 million of these moving
from independent farming to (primarily) seasonal farm
labour. Unsurprisingly, Mexican rural poverty rates were
much the same in 2010 as when NAFTA came into effect;
while agricultural market liberalization, to which NAFTA
1.0 contributed, is considered by some to be the source of
the first wave of mass migration of Mexicans to the US, in
search of employment [23], a migration partly but not
fully obviated by government social programs and income
transfers intended to dent rural poverty [22].

US exports of corn to Mexico in 2017 still outstripped
Mexican exports of corn to the US by a factor of 11:1

Page 4 of 15

[20]. What is striking, however, is the progressive shift
towards industrial-scale farming in all three countries
which, while not caused by trade agreements per se, are
enabled and accelerated by such market liberalization
rules. In Canada and the US, the percent of population
reliant on agriculture fell from 4.26 in 1994 to just 1.9 in
2018 (Canada), and from 2.8 to 1.6 over the same period
(US). Mexico also suffered a decline, from 27% in 1994
to just 13% in 2018 — but still a considerably higher
dependency ratio than its two agricultural trading part-
ners. Any agricultural employment loss consequent to
USMCA rules will be experienced most harshly by rural
Mexicans, with probable knock-on negative health
impacts.

There are two specific and long-standing concerns
with agriculture affected by new measures in the
USMCA. The first applies to the role of domestic sub-
sidies to producers which, under terms of the WTO’s
Agreement on Agriculture, have allowed high-income
countries such as the US, Japan, and the European
Union (EU) to continue underwriting their own farming
industry to the detriment of competing producers in
low-income countries unable to afford similar levels of
support. Attempts to fully resolve this at the WTO have
so far failed. The USMCA commits Parties to work to-
gether at the WTO, “with the objective of substantial
progressive reductions in agriculture support and protec-
tion” (Art.3.3.), which may be little more than rhetorical
flourish but which also ignores that many low- and
middle-income countries want to retain certain levels of
domestic support for their own farmers for purposes of
poverty reduction, essential to improving equitable health
outcomes. Instead, the agreement requires that any sup-
port to its agricultural producers “shall consider domestic
support measures that have minimal or no trade distorting
or production effects” (Art.3.6.1). “Shall consider” is not
binding language and relies upon a consultation process
in cases where trade distortion is declared. Whether or
not this provision, if ratified, will have any impact on US
support to its agricultural exports, where for the past 3
years alone its corn and wheat exports to Mexico have
been at 10 and 32% below production costs, respectively
[24], remains an open question. It could also negatively
affect recent (post USMCA signing) commitments by
the new Mexican government to achieve greater self-
sufficiency in food production and reduce rural poverty by
guaranteeing minimum prices for a number of basic food
commodities [25].

Food security is a second, related concern. Art. 3.9
prevents Parties from utilizing existing WTO special
agricultural safeguards, which would allow them to enact
temporary trade barriers in cases of import surges or
unstable prices which could affect their own future
capacities to produce food, thereby increasing their
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reliance on exports from other Parties. Once more, this
is likely to affect farmers in Mexico to a much greater
extent than those in the other two countries with sub-
stantially lower rates of farm labour reliance. Art.3.5
places further requirements for “transparency and con-
sultation” over the use of WTO safeguard measures to
restrict food exports when faced with a “critical shortage
of foodstuffs”. It is hard to pre-determine how this
WTO+ provision might play out between the three
countries, although it was considered a sufficiently im-
portant “win” to be singled out as such by the US Trade
Representative Office [26]. An additional potential
burden on food security requires Parties to ratify the 1991
version of the International Union for the Protection of
New Varieties of Plants (UPOV 1991), which prohibits
farmers from saving and sharing seeds of protected
varieties (Art.20.A.7 [2]). Mexico ratified an earlier version
of UPOV in 1978, which allows exceptions for small-scale
farmers, but declined to ratify the strict UPOV 1991
version. Since the same provision already exists in the
CPTPP, to which both Mexico and Canada are Parties,
this provision will not change practices in either country,
but constitutes a further strengthening of IPRs on
genetically altered agricultural products.

The Annexes to Chapter 3 impose further regulatory
restrictions. The US/Mexico Annex, for example, requires
Mexico to give equal treatment to “sugar or syrupy
products” coming from the US, which is predominantly
high-fructose corn syrup (HFCS). Some research finds
that HFCS poses greater health risks than other forms of
sweeteners, and that its increased use (driven primarily by
US exports) is associated with higher rates of obesity,
cardiovascular disease, and diabetes [27-29]. A recent
study of NAFTA 1.0 found that tariff reductions on food
and beverage syrups containing HFCS were associated
with a 41% increase in kilocalorie per capita increase in
sweetener supply in Canada; other matched OECD
countries that did not have trade agreements with the US
did not experience any such rise [30]. Annex 3-C includes
provisions allowing suppliers of wine and distilled spirits
to display information required by an importing country
(including health information) on a supplementary label,
such as a sticker applied to the container after impor-
tation. Like similar provisions in CPTPP Annex 8-A, these
rules could frustrate efforts to introduce prominent,
effective health warning labels on alcohol containers if
they are interpreted as meaning that required information
should not interfere with the main labels [30]. The
USMCA text appears to further restrict policy space by
specifying that supplementary labels should “not conflict
with information on an existing label” (Annex 3.C.3.6),
more strongly reinforcing the notion that mandatory
information should be relegated to an unused space
on the container.
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Technical barriers to trade (TBT)

As with the CPTPP, the USMCA imports the basic rules
of the WTO TBT agreement, but adds more require-
ments that reduce the regulatory flexibilities of the three
countries or, more accurately, brings them into closer
alignment with regulatory policies of the US. Both the
WTO TBT agreement and the CPTPP defer to Codex, a
WHO/FAO administered body, in the setting of inter-
national standards, requiring scientific risk assessments
and a ‘necessity test’ if regulations exceed those agreed
upon at Codex [4]. The CPTPP reduces some of the
policy space for regulations exceeding international
standards permitted under WTO rules [4], while the
USMCA adds further restrictions. Art.11.4, for example,
allows for wider, enforceable language on the recognition
of national public or private standardization bodies as
relevant international standards, which could extend to
accepting voluntary standards (e.g. corporate standards
that have been developed in the US) as equivalent to
Codex standards for the purpose of developing national
regulations. Like the CPTPP, the USMCA requires
Parties to “cooperate with each other... to ensure that
international standards, guides, and recommendations that
are likely to become a basis for technical regulations...do
not create unnecessary obstacles to international trade”
(Art.11.4.4). This means that new standards should a priori
be least trade restrictive, which risks subordinating issues
of health and safety to that of trade.

This risk is more likely given the USMCA’s deference
to the WTO’s TBT Committee Decision on International
Standards (Art.11.4.5), which defines six principles for set-
ting international standards. The problematic principle
from a health or safety vantage is principle 4 (effectiveness
and relevance) which states:

In order to serve the interests of the WTO membership
in facilitating international trade and preventing
unnecessary trade barriers, international standards need
to be relevant and to effectively respond to regulatory
and market needs, as well as scientific and
technological developments in various countries. They
should not distort the global market, have adverse
effects on fair competition, or stifle innovation and
technological development [31].

This is unenforceable under WTO rules (it is a Com-
mittee recommendation and not a binding agreement),
but has become enforceable under the USMCA. As with
other provisions on international standards, it sets trade,
if not above, then at least competing with health and
safety regulations. The USMCA further requires Parties
to consider all possible international standards in de-
vising their own and, if not considering a particular
standard, they must provide a reason for not doing so
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(Art.11.4.5.3). This could see a government accept an
international standard with a lower threshold of safety
rather than one providing greater protection.

The agreement also requires mandatory use of regula-
tory impact assessments for any major new regulation it
proposes to adopt (Art.11.5) with a provision allowing
“persons” (which includes private corporate actors) from
another Party to directly petition a Party’s regulatory
authorities if it believes a less trade-restrictive method
exists (Art.11.5.4). There is also a unique requirement
whereby Parties must ensure that “technical regulations
concerning labels... do not create unnecessary obstacles
to trade” (Art.11.5.8). This could influence front-of-pack
nutrition labeling, discussions on standards for which
are presently underway at Codex. Already the US-based
North American Meat Institute and Canadian Meat
Council have complained that Canada’s front-of-pack
interpretive labeling (similar to that in Chile and several
other countries) violates the USMCA’s rules on good
regulatory practice [32]. Moreover, if the Codex
guidance emphasizes a single regional labeling regulation
(at present it recommends a national or regional ap-
proach, but that coexisting labeling schemes should not
contradict each other), there will be considerable pressure
on Canada and Mexico to adopt standards preferred by
the US food industry and likely less influential in shaping
healthier food choices [33, 34].*

Art.11.7.22, in turn, imposes a long list of obligations
on Parties introducing a new regulations with the po-
tential to have “a significant impact on trade,” drawing
on text from the CPTPP but adding additional require-
ments that could delay introduction of a new health or
safety regulation, especially if there is only limited
evidence available on its impact. Unlike the WTO TBT
agreement, the USMCA requires a Party developing a
standard or regulation to “allow persons of another Party
to participate in no less favorable terms than its own
persons in groups or committees of the body that is
developing the standard” (Art.11.7.8), a provision that
also goes further than the CPTPP in specifying that they
must be given an equal opportunity to occupy a seat
at the table. As we cautioned in our HIA of the TPP/
CPTPP, these types of obligations increase the risk of
regulatory capture by vested private interests.

The chapter on TBT also contains several sectoral
annexes which further reduce government’s regulatory
space. Regarding cosmetics, for example, which can pose
health risks (e.g. [35, 36]), no importing Party “shall
require...a marketing authorization for a cosmetic product,
unless a Party identifies a human health or safety concern,
and a no less trade restrictive alternative is reasonably
available, such as notifications and post-market surveil-
lance, to effectively address the risks at issue” (Art.12.B.5.3).
The italicized text essentially obliges Parties to wait for
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problems to show up and try to remedy after-the-fact, a
much more restrictive measure than would apply under
other TBT agreements or the USMCA chapter itself. At
the same time, it also prohibits “notification numbers”
on cosmetic product labels, limiting post-market sur-
veillance efforts.

Sanitary and Phytosanitary measures (SPS)

The opening Articles in this chapter are almost the same
as the CPTPP which, in turn, are almost the same as in the
WTO SPS agreement. The USMCA, however, adds two
new novel requirements requiring Parties to “enhance
compatibility of sanitary or phytosanitary measures as
appropriate; and advance science-based decision making”
(Art.9.3). While not per se a risk to SPS regulation, these
do signal potential for ‘chill’ in the absence of whatever
might be construed as science-based to support a novel
regulation. The chapter restates the preamble that “Each
Party has the right to adopt or maintain sanitary and
phytosanitary measures necessary for the protection of
human, animal or plant life or health,” but then imme-
diately weakens this by adding the caveat, “provided that
those measures are not inconsistent with the provisions of
this Chapter” (Art.9.6). Any standard exceeding that re-
cognized as an international standard (which de facto
would bring it into accord with the SPS Chapter and would
not be subject to dispute) would need to undergo “an
assessment, as appropriate to the circumstances, of the risk
to human, animal or plant life or health” a more loosely
worded requirement than that found in the CPTPP:

The USMCA, like the CPTPP, does allow for
provisional regulation in the absence of sufficient
“relevant scientific evidence,” but adds a new requirement:
that within a reasonable time a Party must seek “additional
information necessary for a more objective assessment”
(Art.9.6.5). Thus the USMCA (compared to the CPTPP)
loosens the scientific noose in one SPS article, but then
tightens it with another. Moreover, in the absence of
measures that exceed an international standard, Parties
will need to “provide an explanation of the reasons and
pertinent relevant information regarding the measure
upon request” if another Party believes the measure
may constrain its exports (Art.9.6.14). This requirement
can weaken or delay implementation of a new regu-
lation, or lead to ‘regulatory chill’ where it becomes
sufficiently cumbersome that it creates a disincentive to
attempt a new regulation. This will have the same
effects on regulatory innovation as requirements in the
CPTPP, ie. precluding or limiting novel regulations
where consensus scientific evidence does not yet exist.
Indeed, both the USMCA’s and CPTPP’s emphases on
‘science-based risk management’ undermine the ‘pre-
cautionary principle’ (when evidence is unclear or the
policy process prone to regulatory capture, err on the
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side of caution), a principle which remains embedded
in EU law (and its trade policy) and is considered an
important public health ethic [37].

Curiously, the USMCA, as does the CPTPP, acknow-
ledges “qualitative and quantitative information” as “scien-
tific data” (Art.9,6.9). This calls into question the old
NAFTA Chapter 11 ISDS Bilcon case, in which 2 of 3
tribunalists in their ruling against Canada and in favour of
the investor stated that “community concerns (core
values)”, very much a qualitative assessment, should not
have been considered in the assessment review.” Finally,
the USMCA in a new article (not found in other SPS
texts) calls on Parties “to endeavor to enhance the com-
patibility of its sanitary and phytosanitary measures with
[those] of the other Parties” up to and including identical
measures (Art.9.7.2). This is a soft requirement (“endeavor
to enhance”) and there is some flexibility in the proviso
that SPS compatibility should “not reduce each Party’s
appropriate level of protection.” But it is indicative of the
move towards continent-wide similar/identical standards,
which begs the question: which of the three Parties holds
the most economic cards in such an endeavor?

Good regulatory practice

Chapter 28 of the USMCA is modelled on the novel
regulatory coherence chapter of the CPTPP, but the
USMCA commitments are more extensive and more
binding legal language is used throughout. In contrast to
the CPTPP, its implementation is enforceable through
state-to-state dispute settlement, at least to “address a
sustained or recurring course of action or inaction that
is inconsistent with a provision of this Chapter” (Art.
28.20). The CPTPP’s regulatory coherence chapter has
been described as a significant step in embedding pro-
visions in trade agreements that not only commit Parties
to cooperate on regulatory matters and to enhance the
compatibility of regulations, but also to specify how
regulations should be developed at the domestic level
[39]. The USMCA takes the regulatory coherence
agenda to another level with commitments that are
more detailed and prescriptive, and legal language that is
more forceful (e.g. Parties ‘shall’ rather than ‘should’
abide by the chapter’s different provisions). While the
CPTPP allows each Party to determine the scope of
regulatory measures that would be covered by its regu-
latory coherence chapter, USMCA text has no such
provision essentially placing all regulatory measures
within its ambit.

While Art 28.2.3(a) states that the chapter does not
prevent a Party from “pursuing its public policy objec-
tives (including health, safety and environmental goals),
at the level it considers to be appropriate,” several pro-
visions in the chapter could make it difficult for Parties
to do so. Art28.9, for example, requires authorities

Page 7 of 15

developing regulations to publish the regulation, along
with detailed explanatory information, before the regu-
lation is finalised, and in time for comments to be re-
ceived and acted upon from “any interested person,
regardless of domicile.” Art.28.11 provides a long list of
requirements that should be observed when undertaking
regulatory impact assessments; while Art. 28.14 obliges
Parties to ensure opportunities for “any interested per-
sons” to make “written suggestions for the issuance, modi-
fication, or repeal of a regulation” if, among other reasons,
it has become more burdensome than necessary to
achieve its objective “(for example with respect to its
impact on trade)”, providing a mechanism by which re-
gulated industries can petition governments to deregulate.

While some of these requirements reflect the existing
regulatory practices in some countries (such as the US),
including them as binding commitments in a trade agree-
ment potentially provides grounds for complaints by
industry (by persuading the host state to complain) that
the proper process has not been followed in developing
regulations. The administrative compliance burden im-
posed by the USMCA (greater than that in the CPTPP)
risks bogging down in ‘red tape’ development of new
health, safety, or environmental protective measures. The
Parties “shall”, for example, adopt or maintain processes
for internal consultation, coordination and review in
the development of regulations (Art. 28.4), whereas the
CPTPP text only states that they should do so, and
explicitly recognises that there will be differences in
regulatory approaches between Parties. USMCA Parties
must annually publish lists of proposed regulations
(Art 28.6), provide a dedicated website for information
about regulations that are being developed (Art 28.7),
publish more detailed information about regulations once
they are finalised (Art 28.12) and about the processes
used by regulatory authorities “to prepare, evaluate or
review regulations” (Art 28.15), and “adopt or maintain
procedures or mechanisms to conduct retrospective
reviews of its regulations” (Art 28.13).

Article 28.10 of the USMCA requires each Party to
“encourage its regulatory authorities to ensure that the
membership of any expert group or body” that is pro-
viding scientific or technical advice to a regulatory author-
ity “includes a range and diversity of views and interests,
as appropriate to the particular context”. While the
Framework Convention on Tobacco Control (FCTC)
makes clear that it is not appropriate for Parties to involve
the tobacco industry in policy development -- effecting
shielding tobacco control policy from this USMCA obli-
gation -- whether the expert groups and bodies in other
public health policy areas such as food, alcohol and
pharmaceutical policy can be similarly quarantined from
industry membership in the absence of an FCTC-like
instrument remains to be seen.
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Investor-state dispute settlement

One of the more contentious aspects of recent trade
agreements is inclusion of chapters that extend special
rights and protections to foreign investors. While bi-
lateral investment treaties initially were intended to
encourage foreign investment in low- and middle-income
countries whose domestic courts were feared liable to
political capture if governments decided to nationalize
investors’ assets, investor-state dispute settlement (ISDS)
provisions quickly became standard in FTAs. NAFTA was
the first regional trade agreement to incorporate more
expansive investor rights beyond direct expropriation to
include ‘indirect expropriation, where government
measures could affect the value (including anticipated
future profitability) of an investment. The number of
investor claims and amount of awards determined by
tribunals also increased dramatically since the 1990s, often
with the encouragement of corporate law firms profiting
from such challenges [40]. Many of these challenges relate
to health, environment, and social protection measures,
and almost half of recent disputes have been between
high-income countries with few concerns over the
transparency or accountability of their court systems
[40]. Under NAFTA, for example, US investors sued
Canada 26 times and Mexico 17 times, while Canadian
investors sued the US 15 times, and Mexican investors
only once [41]. While the US never lost a NAFTA ISDS
case, 4 of the suits against Canada ruled in favour of
investors, 5 were settled before arbitration, and 5 are
still outstanding as of May 2019 [42]. Procedurally,
ISDS tribunals have been criticized for a lack of trans-
parency, conflicts of interest amongst arbitrators ruling
on disputes, and lack of appeal processes. Criticism of
ISDS have led to some amendments in recent agreements.
The CPTPP, for example, limits (although does not
entirely eliminate) claims for ‘indirect expropriation),
allows governments “to elect to deny the benefits” of
ISDS for any claims against tobacco control measures
or on contracts foreign investors enter into with govern-
ments, and some CPTPP Parties have signed ‘side letters’
further restricting ISDS use [43].

Given the role played by NAFTA in promoting expan-
sive ISDS provisions in subsequent treaties, it is signifi-
cant that the USMCA has significantly limited the
application of ISDS provisions in its investment chapter.
Annex 14-D still allows ISDS between the US and
Mexico, albeit with far more limited grounds for making
a claim (indirect expropriation, for example, is ruled out
as the basis for claim). Under Annex 14-E, however,
US-initiated ISDS claims related to five of Mexico’s
specific sectors (oil and natural gas, power generation,
telecommunications, transportation services, and some
infrastructure) will be able to rely on the full set of
investor protections included in Chapter 14 (including
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indirect expropriation). This has environmental and
human health implications to the extent it precludes or
“chills” future Mexican regulations to limit fracking or
oil drilling. Annex 14-C also allows for “legacy invest-
ment claims”, meaning any claim made by an investor
within 3 years of the “termination of NAFTA 19947,
which will occur if the USMCA enters into force, likely
sometime in 2019. Legacy challenges filed within this
period will be allowed to continue under old NAFTA
provisions until a final decision is made by an arbitration
panel. New ISDS claims were already filed even before
the USMCA was signed to take advantage of this
provision, with some analysts fearing a rush of new
claims before the 3 year period expires. But as more
than one commentator has noted:

The dramatic turnaround on ISDS in the renegotiated
NAFTA, the agreement which triggered the explosion of
ISDS cases in the late 1990s, is significant. Perhaps it will
once again spur a novel approach to international invest-
ment governance, but one in which ISDS is no longer the
norm or is at least more tightly circumscribed [44].

Labour and environmental Protection

Labour provisions within FTAs can impact health in a
number of ways [45]. For example, provisions that shift
distributions of power among economic actors (e.g. orga-
nized labour, governments and business/corporate actors)
can shape employment conditions such as labour stan-
dards, occupational health, safety regulations and union
protections. Provisions can also deal directly with employ-
ment conditions which impact health through exposure to
risk factors, injuries, physical and chemical hazards, ergo-
nomics, psychosocial conditions and broader determi-
nants of health related to wages, economic security and
social inequalities.

The inclusion of labour and environmental chapters in
regional trade agreements (there are none in the WTO) is
often lauded by governments negotiating such agreements
that workers’ rights and environmental protection will be
safeguarded even as commercial trade between countries
increases. Given the importance of working conditions
and the sustainability of our ecological commons are to
human health, such attention in trade agreements should
be welcomed by public health. Although such provisions
may slow down a regulatory race to the bottom, however,
they often do little more than simply entrench an existing
and not terribly health-equitable status quo.

Labour

Like other areas of the USMCA, many of the provisions
in its Labor Chapter are modelled on the CPTPP, which
we have reviewed in detail elsewhere [45]. As with other
labour chapters (including in the CPTPP), the USMCA
refers only to the ILO Declaration and not to any of its
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more specific, fundamental Conventions (of which the
US has only ratified 2, and neither of those related to
workers’ right to organize and collectively bargain); and
which, if implemented and enforced, contribute both
directly and indirectly to workers’ health. Also like the
CPTPP, and despite several incremental improvements,
much of the language surrounding labour standards in
the USMCA is hortatory. The acceptability of labour
standards, for example, is to be determined by each
individual country.

The USMCA also neglects important labour rights,
notably those pertaining to social protection policies
which can provide a means of mediating the health impact
of job loss, for example, through unemployment insurance
[46]. In Mexico, there is currently no unemployment
benefit anchored in national legislation. While Canada
and the US both have legislated unemployment schemes,
the share of unemployed who actually receive benefits is
40 and 27.9%, respectively [47]. Through its Trade Adjust-
ment Assistance program, the US is unique in offering
targeted social protection for trade displaced workers,
including job retraining services. The scheme, however,
requires workers to submit a joint petition to the Depart-
ment of Labor—leading to long delays in benefit receipt.
Historically, it has also covered only a minority of workers
displaced by trade [48] and has failed to secure new
employment for the vast majority of those completing
its retraining services [49].

More positively, the chapter’s article on forced labour
was strengthened from the CPTPP text so that parties
“shall prohibit” (rather than “shall. .. discourage”) impor-
tation of goods produced by forced labour. There are also
two new articles in the chapter which cover violence
against workers generally (23.7) and migrant workers,
specifically (23.8), along with a strongly worded provision
on gender equity not found in the CPTPP:

Accordingly each Party shall implement policies that
protect workers against employment discrimination on
the basis of sex, including with regard to pregnancy,
sexual harassment, sexual orientation, gender identity, and
caregiving responsibilities, provide job-protected leave for
birth or adoption of a child and care of family members,
and protect against wage discrimination. (Art.23.9.1).

While the Trump administration’s latest move against
gender identity or sex identity already violates this
provision, a footnote to this provision specifically says
the US’s current policies regarding hiring is “sufficient to
fulfill the obligation set forth.” This addition is likely the
result of the 40 Republican members of Congress who,
in a letter to President Trump, said a trade deal was “no
place for the adoption of social policy” [50]. The labour
chapter also requires that Mexico allow independent
trade unions, weakening the present domination of
non-independent unions that work more in corporate
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than worker favour. This is a positive step forward, and
one the new government in Mexico is likely to follow,
although there are indications that Mexico’s 2019 budget
may be unlikely to include funding to implement these
labour reforms [51].

As with each government’s discretion in setting its own
labour standards, each country retains sovereignty over
setting its enforcement procedures. There is a certain
irony, for example, that the US under the Obama adminis-
tration amended its policy that had allowed importing
goods made by prison labour if domestic supply did not
meet ‘consumptive demand, and continues to include
clauses banning imports of goods made by prison labour,
while allowing its own companies to employ prison labour,
as the following describes:

Prisoners earn as little as 23 cents an hour working on
assembly lines, and their products often compete for
business with legitimate government contractors who
operate under the Berry Amendment (a law that requires
U.S. military uniforms to be made in the U.S.). These
respectable American companies make apparel and
footwear for many branches of the U.S. government and
often use the Berry business as an anchor, to help them
run their U.S. factories so they can compete in the global
marketplace [52].

The extent to which such clothing is directly or in-
directly exported (or passed through firms in a way that
disguises its origin in prison labour) is unknown. Even if
such apparel remains for domestic consumption only,
there is an arguable case that the US ban on imports
made by prison labour ironically violates national treat-
ment provisions.

As with the CPTPP, violations of labour conditions
with the USMCA are confined only to circumstances
where a labour right is denied or level of labour pro-
tection lowered in order to obtain a trade or investment
advantage. This would seem to exclude all persons working
in the non-export or private (investment-driven) sectors,
such as public employees and teachers, with potential
knock-on effects for health equity [45]. However, for the
first time in a trade agreement, the USCMA chapter does
provide a definitions of the oft-used phrases “through a
sustained or recurring course of action or inaction” and “in
a manner affecting trade between the Parties™

For greater certainty, a “sustained or recurring course
of action or inaction” is “sustained” where the course of
action or inaction is consistent or ongoing, and is
“recurring” where the course of action or inaction occurs
periodically or repeatedly and when the occurrences are
related or the same in nature. A course of action or
inaction does not include an isolated instance or case
(footnote 8).

For greater certainty, a “course of action or inaction”
is “in a manner affecting trade or investment between
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the Parties” where the course involves: [1] a person or
industry that produces goods or provides services traded
between the Parties or has investment in the territory of
the Party that has failed to comply with this obligation;
or [2] a person or industry that produces goods or pro-
vides services that compete in the territory of a Party
with goods or services of another Party (footnote 9).

It has been argued that these definitions set a low
threshold for claims of violations and could make it
easier to initiate labour-related arbitrations in the future
[53]. This is important since this phrasing is precisely the
point on which the only dispute to date on labour chapter
provisions failed, (under the Dominican Republic-Central
America Free Trade Agreement) where violations of
Guatemalan labour laws were not proven to have led to a
trade or investment advantage.

It is also worth noting that while this text sets limits
to the obligations surrounding the protection of labour
rights, there are no such limits in several other areas of
the USMCA, for example, in relation to intellectual
property rights where arbitration can be sought regard-
less of whether alleged violations affected trade. Such a
course of logic, as in other areas of the Chapter, affords
a higher priority to trade than to labour rights.

A further watering down of the chapter can be found
in Article 23.5.3:

If a Party fails to comply with an obligation under this
Chapter, a decision made by that Party on the
provision of enforcement resources shall not excuse
that failure. Each Party retains the right to exercise
reasonable enforcement discretion and to make bona
fide decisions with regard to the allocation of
enforcement resources between labor enforcement
activities among the fundamental labor rights and
acceptable conditions of work enumerated in Article
23.3.1 and Article 23.3.2, provided that the exercise of
that discretion, and those decisions, are not
inconsistent with its obligations under this Chapter.

The value of this chapter must also be seen in light of
text within the Appendix to Annex 4-B that specifies, in
order to avoid US import tariffs, 40-45% automotive
content (including parts and assembly) must be in jobs
paying US$16/h, most of them in manufacturing (factory)
employment. This arrangement represents a first attempt
at integrating a guaranteed minimum wage into a trade
agreement. Some trade analysts argue that a lower dis-
parity between US and Mexican automotive workers may
redirect investment (and employment) away from Mexico
to the US [42]. However, it is unclear whether automakers
in Mexico are likely to triple the going hourly wage, or
simply opt to pay the (comparatively low) tariff (only 2.5%
on cars, Mexico’s main automotive export) [54], or how
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adherence to this provision would be monitored by either
the American or Mexican government. The provision also
makes no allowance for inflation adjustment and neglects
the many other economic sectors that also suffer from low
wages and wage disparities.®

Environment
The Environment Chapter begins with this normative
claim:

The Parties recognize that a healthy environment is an
integral element of sustainable development and
recognize the contribution that trade makes to
sustainable development (Art.24.2.2).

No evidence is offered to support this claim, despite a
joint WTO/UNEP report in 2009 acknowledging the link
between increased trade and climate change [56, 57],
and extensive criticisms from environmental groups on
successful trade challenges to environmental protection
measures [58]. More recently both organizations have
begun a dialogue to document how international trade
might be conducted such that it can also ensure “a
healthier environment” [59].

The USMCA recognizes that each Party has “the
sovereign right” to establish its “own levels of domestic
environmental protection” and the right to modify this
as it sees fit, while calling on Parties to “strive to ensure”
(weak language) that its laws provide for “high levels of
environmental protection.” This is language similar to
that in the CPTPP and other FTAs, along with the
proviso that “No Party shall fail to effectively enforce its
environmental laws through a sustained or recurring
course of action or inaction in a manner affecting trade
or investment between the Parties...” (Art.24.4). This is
the same language that weakens provisions in the labour
chapter and renders much of the rules in the environ-
ment chapter first, because it is difficult to prove “sus-
tained and recurring” and, second, because the concern
of this chapter is not with environmental protection, but
(as with the labour chapter) lowering standards specific-
ally to gain a trade or investment advantage. If a country
gains no such advantage, it can destroy the environmen-
tal commons at will.

Art.24.7.1 calls on Parties to undertake environmental
impact assessments “of proposed projects...that may
cause significant effects,” which appears to be a novel
addition to a trade agreement but, since all three coun-
tries already have domestic requirements for such im-
pact assessments, what it means and why it is here in a
trade treaty is unclear. The chapter repeats calls in other
treaties for cooperation between the Parties with respect
to engaging in new multilateral environment agree-
ments, notably:
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The Parties commit to consult and cooperate as
appropriate with respect to environmental issues of
mutual interest, in particular trade-related issues,
pertaining to relevant multilateral environmental
agreements. This includes, inter alia, exchanging
information on the implementation of multilateral
environmental agreements to which a Party is
party; ongoing negotiations of new multilateral
environmental agreements; and, each Party’s
respective views on becoming a party to additional
multilateral environmental agreements (Art.24.8.3).

The italicized text may be insignificant, but it could
also lead to pressures from one Party on another if its
implementation or new MEA negotiations do not align
with the trade/investment or economic interests of the
other Party. The language here is stronger than in the
CPTPP, which only identifies a need for dialogue between
the Parties; the USMCA commits Parties to such co-
operation and information sharing.

There are some mixed elements, largely in how the
chapter references several MEAs, such as the Montreal
Protocol on ozone-depleting substances (Art.23.9), and
pollution due to marine shipment (Art. 23.10). Failure of
a Party to abide by these environmental accords are sub-
ject to dispute but, once more, only if existing standards
are lowered to gain a trade or investment advantage. Two
other environmental concerns (air pollution and ‘marine
litter, meaning micro plastic waste) are identified as ser-
ious problems but contain no specific measures, rendering
them de facto unenforceable. Reference is also made to
the importance of protecting biodiversity but there is no
mention of the International Convention on Biodiversity,
which the US (despite past programs protecting biodiver-
sity) has yet to ratify. The Chapter also emphasizes volun-
tary environmental measures (Art.24.14), but with the
usual caveat that even here such measures should “avoid
the creation of unnecessary barriers to trade.”

Other articles, however, do reference several other en-
vironmental issues:

e protection of ‘wild fisheries’ (24.17)

e ‘fisheries management’ (24.18 — though the language
here is softer, ‘shall seek to’ rather than ‘shall’)

e ‘conservation of marine species’ (24.19, which bans
killing of great whales) and,

e asin the CPTPP, forceful language banning subsidies
for fishing fleets that work in overfished waters (24.20)

Art. 24.23, like other references to environmental is-
sues, recognizes the importance of maintaining healthy
forests by emphasizing harvesting of legal logs only,
which begs the question how effective are such laws and
their enforcement, and fails to account that legal logs
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are likely monocrop industrial forests which pose severe
risks to biodiversity. Finally, Art.24.22 also requires
governments to implement obligations under the Con-
vention on International Trade in Endangered Species of
Wild Fauna and Flora (CITES). The Convention does not
ban trophy hunting (poaching, illegal trade, and habitat
loss/climate change are far greater threats to wildlife) but
does monitor annual import/export permits for such tro-
phy animals to determine if such hunting is posing
danger to species’ populations. The problem with
Article 24.22, however, is that (as in many of the pro-
visions in this chapter) it is subject to dispute only if
the lowering of government standards creates a trade
or investment advantage.7

Exceptions and general provisions and dispute resolution
The USMCA contains the same language around excep-
tions as in GATT XX (b) and GATS XIV (b), which out-
line a multi-staged necessity rules for exceptions for
health and environmental protection. Although WTO
dispute panels have acknowledged the importance of the
health exception in recent decisions, national treatment
(non-discrimination) and ‘least trade restrictive’ require-
ments in trade rules have made it difficult for countries
to use these exceptions to defend health regulatory
measures. The most contentious issue under the USMCA,
however, is Article 32.10, which requires any Party enter-
ing negotiation with a ‘non-market country’ (aka China) to
notify and consult with other Parties in advance. This is
widely seen as the US ensuring that Canada and Mexico
follow the US lead in trade or investment dealing with
China. Failure to abide by this could lead to termi-
nation of the USMCA by one of the two other Parties
(Article 32.10.4).

All regional trade agreements contain rules governing
the settling of disputes between Parties. Chapter 31 of
the USMCA follows a pattern similar to other regional
agreements, i.e. that Parties can file for dispute under
WTO dispute settlement rules, or under those es-
tablished in the USMCA Chapter. The USMCA does
contain some positive developments, including making
panel hearings public unless confidential material is
being discussed. Although there is a cumbersome
process of consultation before a dispute panel might be
established (up to 3 months or longer), panelists are
drawn from a roster (similar to the yet-to-be ratified
Investor Court System of the Canada/EU Comprehensive
Economic and Trade Agreement, or CETA) and are
subject to a code of conduct (similar to that proposed for
the dispute settlement panels of the CPTPP, but without,
as yet, any definition of the content of such a code). The
improvements made by the USMCA are that a dispute
panel concerning a labour issue must include a panelist
with expertise in labour law; with the same applying to a
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dispute on an environmental issue (i.e. a panelist with
expertise in environmental law) (Art.31.8.3). If two Parties
are involved in the same dispute, the panel is increased
from three to five members (presumably allowing both
disputing parties to elect from the roster their panelist).
Art.31.11 further requires panelists to consider requests
from NGOs in the countries involved in the dispute
(amicus curiae briefs) but, as with other such trade treat-
ies, there is no binding requirements that panelists
incorporate such briefs in their findings. A weakness in
the USMCA, however, is that unlike the WTO system,
there is no Appellate Body, although a panel may consider
a rebuttal (appeal) from a disputing Party. This is not
surprising given the US Trump Administration’s persistent
blocking of nominees to the WTO Appellate Body, risking
its imminent collapse and, with it, the end of the WTO’s
dispute settlement process [60].5

Conclusion
Despite each Party being able to name the agreement
placing their own initial first, the USMCA is the apt
acronym given that the agreement is very much based
on what the US wanted and was able to strong-arm from
its two North American partners. The USMCA essen-
tially uses the original TPP as its template and ratchets
up the obligations as well as reinstating provisions that
were suspended in the CPTPP after it had withdrawn. In
many areas, flexibilities that were carefully negotiated in
the TPP context (with several developing countries at
the table and 10-11 countries negotiating together
against the US position) have been lost in the USMCA,
which will now become the template for the next US
FTA, with worrying implications for the next low- or
middle-income country to enter negotiations with the
US. This is not a new strategy of the Trump adminis-
tration; as far back as 2009 under the Obama adminis-
tration, the US WTO Ambassador emphasized the
importance of “sustained direct bilateral engagement” as
the way to move the global trade agenda forward [61], a
strategy also adopted by the EU given the inability of
these wealthier nations to hold negotiating sway over
the multilateral WTO system. What is new with the
Trump administration is its apparent willingness to
forego negotiating etiquette and, instead, to use tariffs
and the threat of trade wars to dominate bilateral or
regional negotiations with economically smaller or weaker
countries. In its trade and hegemonic power competition
with China, the US strategy may extend to undermining
or withdrawing from the multilateral WTO in pursuit of
bilateral agreements where it can more easily achieve its
own trade interests.

The decision by the three Parties to limit ISDS pro-
visions is widely regarded as a positive step in respect to
protecting new health, social, or environmental
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protection measures from investor challenges, a some-
what paradoxical stance for the US, since US investors
under NAFTA had benefitted most from ISDS rules.
These rules, of course, persist as ‘legacy claims’ for some
time to come, and some Mexican sectors are still very
much bound by old NAFTA ISDS provisions; but it
does indicate a shift in US trade and investment pol-
icy. At the same time, the new, extended, and en-
forceable obligations the USMCA places on regulators
during policy development and implementation, effect-
ively giving voice to corporate (investor) interests dur-
ing the processes leading up to new regulations,
reduces the necessity of using ISDS as a tool to
threaten or challenge regulations not in their inter-
ests. Enforcing regulatory cooperation between Parties
where the economic power of one (the US) outstrips
the other two by a full order of magnitude will bias
heavily in the regulatory direction of the one. If the US
were a paragon of health, social, and environmental regu-
latory protection this could coerce the other two Parties
to improve their own levels of such protection. This is not
the case with the actual obligations under the labour and
environmental chapters of the USMCA, however, and the
present Trump administration appears to have more
interest in weakening its past regulatory protections
than in strengthening them. Indeed, USMCA provisions
in its TBT, SPS and Regulatory Coherence chapters appear
to follow the Trump administration’s deregulatory play-
book, by significantly increasing the influence of the cor-
porate sector in regulation-making while imposing new
administrative burdens that are likely to slow or even
“chill” development of new regulations.

Finally, the USMCA entrenches and extends intellectual
property rights for pharmaceuticals at a time when high-
cost biologics not only remain out of reach for large parts
of the world’s population, but are increasingly straining
pharmaceutical budgets even in wealthy countries.
The USMCA reinstates TPP provisions (suspended in
the CPTPP) that encroach on pharmaceutical policy
via a range of avenues, potentially shrinking the space
available to regulators to contain costs and obtain
value for money, ensure drug safety and efficacy, and
shield pharmaceutical policy from industry influence.

Bottom-line: the USMCA is not a health-enhancing tem-
plate for future FTAs that governments should emulate.

Endnotes

'TRIPS-Plus refers to intellectual property rights which
extend beyond those provided for by the WTO’s Agree-
ment on Trade-Related Aspects of Intellectual Property
Rights (TRIPS).

%Like data protection, ‘market protection’ applies to the
clinical trial data submitted to regulators and com-
mences from the date of marketing approval for the
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originator product. However, market protection differs
from data protection in that the regulator can accept
and evaluate an application for a follow-on product
during the period of market protection (although mar-
keting approval can’t be granted until the market
protection period expires).

%It is not possible to make identical generic copies of
biologics due to their complexity, but biosimilars, which
are highly similar to the original biologic and have the
same therapeutic effect, can often be made at a lower
cost than the original biologic.

*The USMCA chapter on Good Regulatory Practice
further requires Parties, in an annual retrospective
review of their regulations and at the instigation of any
“interested person” from any other Party, to “consider...
common approaches to the display of product or con-
sumer information”, another potential way for the US to
initiate a challenge to Canadian or Mexican front-of-
pack interpretative nutritional labeling.

A US corporation sued a provincial government after
an environmental impact assessment rules against its
massive quarry and marine shipping terminal, in part be-
cause it was contrary to community values. Despite the
investor winning the suit, the panel, noting the quarry was
unlikely ever to go ahead, denied the US$477 million
investor claim for 50 years of lost profit and awarded only
US$17 million for lost opportunity costs [38].

°As with other new FTAs, such as the CPTPD, the
USMCA has been promoted for the positive impact it
will have on economic growth and employment creation.
But there is also the question of who benefits from such
an agreement. To date there have been two econometric
studies attempting to estimate economic and employment
gains arising from the USMCA, both focusing on the US.
In April 2019 the US International Trade Commission
(USITC) released a lengthy study in which it forecast gains
of US$68.2 billion and 176,000 new jobs [42]. However,
these simulated gains rest on several assumptions, inclu-
ding only slight restrictions on the ability of dislocated
workers to move to other employment, and an attempt to
model “reduced policy uncertainty”, a novel approach not
embraced by many other economists. Remove the
“reduced policy uncertainty” assumption and the US
economy declines slightly, losing US$22.6 billion in value
and almost 60,000 jobs. The second study, published one
month earlier by the IMF and using similar econometric
modelling to the USITC report but without the “reduced
policy uncertainty” assumption, concluded that, at most
and across all three countries, the USMCA would gener-
ate an additional US$540 million in aggregate GDP [55].
Canada and Mexico both gain while the US loses, but the
amounts are so low that “the effects on members’ real
GDP is negligible” (p.12). However, if the US steel and
aluminum tariffs and Canadian and Mexican retaliatory
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taxes are all removed, the USMCA could generate an add-
itional $US2.5 billion in aggregate welfare, most of it going
to the US.

’Other measures of the USMCA can also have negative
environmental and subsequent health impacts. As with
continuing ISDS provisions between the US and Mexico
with respect to fracking and oil drilling, a side letter
agreement between Canada and the US guarantees
either country access to their pipelines for purposes
of importation. This could increase oil and natural gas
transmissions with subsequent risk of fugitive leaks and
emissions, posing both environmental and human
health risks.

8The WTO Appellate Body (AB) is comprised of seven
‘judges’ appointed for a fixed term, and has the power to
uphold, modify, or reverse a dispute panel decision. At
least three members of the AB must render a final deci-
sion for any action on a dispute to be binding. The US
considers the AB to be exercising ‘judicial activism’ par-
ticularly regarding disputes over anti-dumping measures,
which the US has raised with regard to both China and
the EU, and generally loses on appeal to the Appellate
Body. The US has a particular concern over how China’s
system of ‘state capitalism’ threatens its model of liberal-
ized international trade, which it believes is the foundation
of the WTO. With the US blocking new appointments
to the AB, however, the WTO dispute settlement
process could break down and with it, the entire multi-
lateral trading system creating what some trade analysts
characterize as a ‘return to the wild west of trade’ [60].
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